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Do Appoint Samuel Heyrick, and Iſaac Cleve, 
to Print the Tryal of Ambroſe Rookwood ; and 
that no other Perſon Preſume to Print the 


lame, 


L HOLT. 
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| fo E Tryals of Charnock, King, and Keys, 
and likewiſe of Sir John Friend and Sir Wil 
lam Parkins, are all Printed and Sold by Samuel 
Heyrick, and laac Cleave. 
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Ambzoſe Rookwood, 


For the Hor rd and Execrable 


CONSPIRACY 


FW 
Aſſaſlnate His Sacred Majeſty King VV 11 1 14am, 
In Order: to a 


French INV ASION of this Kingdom. 


Who upon full Evidence was found Guilty of High 
| Treaſon before His Majeſty's Juſtices of Oyerand 
Terminer, at Weſtminſter, on 1 weſday the 21ſt. of 
April, 1C 95. and received Sen:ence the dy luilow- 
Ing. And was Executed at 1 yourn on the 29th. 


day of the ſaid Month. _ : 


In which Tryal is contained 


All the L-arnced ARGumenrTs of the King's Conncil, 
and likewiſe the Council for the Priſoner, upon the New 
AR of Pailiament for Regulating Tryals in Cajes of 
Treaſon. 2 


LOND@N 
Piinted for Samuel Heyrick at Grays-Im-Gate , Holborn ; and 


| Haac Cleave at the Star next Serjeants- Inwboate in Chancery- 
Lane.  MDCXCVL : 
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Die Martis Decimo Ouarto Aprilis, Anno Regni '' 
| 4 +. a <5 | 4 (bs 
Regis Willielmi Tertzw Offavo, Annoque Do- i 
CD { 1% 
mint 1699. — | q fe 
FI] H E Court being fat, at which were preſent the Lord Chief : k 
Jultice /70/r, the Lord Chiet juſtice Treby, Mr. Jultice Nev, it 
Mr. Juſtice Powe//, and Mr. Juſtice Eyres; the Court p [| 
proceeded in this manner. d [ak 

E/. of Arr. Cryer, Make Proclamation. il 


Cryer, Oyez, Oyez, Oyez, All manner of Perſons that have any thing 


, 
more to do at this Seſſions of Oyer and 7ermizer, holden for the County : Fi 
of Middleſex, draw near and give your Attendance. God fave the | "yl 
K1Ng., / bk 

Then the Grand Jury were called over, and the appearances mark'd, 4 | 
an] Witneſſes being Sworn in Court, to give Evidence to them upon a Mt; 
Pill of Inditinent againit Alexanaer _ Knightley , they in a little time +. 
after withdrew to hear the Evidence. WT 

Then the Keeper of Newgate was ordered to bring his Priſoners to | i: 3 
the Par; which he did; to wit, Robert Lowick, Ambroſe Rookwood, | A Il 
and Charl's Crazburne; Who were there thus Arraigned. 345 "SHE 


. 
>> 
Kg 


Cl.of Arr. Reb:rt Lowick, hold up thy Hand. ( Which he did). 
Ambroſe Rootwook, hold up thy Hand. ( Which he did ). 
_ Charles Cranbirne, hold up thy Hand. ( Which he did). | 
You {tand Indicted in the County of Middleſex by the Names of. 
Robert Lowick of the Pariſh of St. Paul Covent-Garden in the County of 
- Mid3/ ſex, Gentleman; Ambroſe Rookwood of the ſame Pariſh, Gentle- 
man, and Charles Cranburae of the ſame Pariſh and County, Yeoman ; 
for that you, together with one Chriſtopher Kpizhtley, of the ſame 
Parith and County, Gentleman, not yer taken ; not having the fear of 
Go.i1n your hearts, nor weighing the Duty of your Allegiance, but 
bing moved and ſeduced by the initigation of the Devil, as falſe Tray- 
tors 292inſt the moſt Serenc, molt Illuſtrious, moit Clement, and moſt #4 
Exccl cnt Prince,our Sovereign Lord W:4;am the Third, by the Grace of =: 
God iKing of England, Scotland, France, and Ire/aza, Defender of the Faith, ny 
&c. your Supreme, True, Righttul, Lawtul, and Undoubted Lord, the 
cordial Love,and true and due Obedience, Fidelity and Allegiance, which 
every Subject of cur ſaid Lord the King that now 1s, towards him our 
ſaid Lord the King ſhould bear, and of right ought to bear, withdrawin 
and utterly ro extinguiſh, intending and contriving, and with all your 
Rrength reſolving, deligning, and conſpiring the Government of this 
Kingdom of Ereland, under him our ſaid Sovereign Lord the King that 
ww is, of Right, duly, happily, and well eſtabliſhed, altogether ts 
lubvert, Change, and alter, as alſo our ſaid Lord the King to death and - 4 
bn.l deitruttion to put and bring, and his faithful Subjects, and the 
licemen of this Kingdom of Erg/az4, into intolerable and moſt Milera- 
le Servitude to Lewis the French King to Subjugate and Inthral, the 
ith day of February, in the Seventh year of the Reign of our aid 
Sovereign Lordthe King that now is, and divers other days and times 
45 wel] before as after, at the Pariſh of St. Paul Covent-Garden, afore- 
[:1?, in the County aforeſaid, falſly , maliciouſly , deviliſhly , and 
B traiterouſly 
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(23 
tz1icerouſly, did compaſs, wmagine, and contrive, relolve, deſicn 254] 
in:end,our ſaid Lord the King that now 15, to kill, flay,and murther, and ; 
m:ferable ſlaughter among the faithful Subjedts of our laid Lord the!ting 
rhroughour rtus whole Kingdom of Erg/and, to make and cautc, 2; 
te ſame your moſt impious, wicked, and deviliſh Trealons, and Traj. 
:2rous compaſſings, contrivances , and purpoſes aforeſaid , to fulfil, 
Periect, and bring to cfiect, you the laid Robert Lowick, Ambroſe Rogk- 
word, and Charts Cranburne, together with the ſaid Chri/topher Knicht 
'-y, and very many other falſe Traytors, tothe Jurors unknown, after. 
wards (to wit) the ſame 1coth day of February, in the year  aboye. 
{aid, at the Pariſh aforeſaid, 1n the County aforefaid, and divers other 
days and times, as well betore as after, there, and elſewhere in the 
jame County, falily, maliciouſly, adviſedly, ſecretly, and traiterouſly, 
and with force and arms d1d mcet rogether, propcie, trezr, conſul, 
conſent, and agree, him our ſaid Lord the King that now 15s, by lying 
in wait and guile, ro Atlaſhinate, -Kill, and Murther, aud that cxecrable, 
horrid, and deteſtable Aſſaſſination and Killing, the ſoon: r to execute 
and perpetrate, afterwards (towit) the ſame day 2nd year, 2nd Givers 
other days and times, at the Pariſh aforeſaid, in the County atorclaid, 
traiterouſly did treat, propoſe, and conlulr, of the ways, mann-r, and 
means, and the time and place, where, when, how, and in whar man. 
ner, cur ſaid Lord the King, fo by lying in wait, the inore eafily you 
might Kill; and did conſent, agree, and aſſenr-, that forty Horicmen, 
or thereabouts, whereof the ſaid Chriſtopher Kniohtler, you the faid 
Rebert Lowick, Ambroſe Rookwood, and Charles Cra;brrxe, {honld be 
four ; and every one of you traiteroully took upon hiraſclt to be one, 
with Guns, Muskets, and Piftols, charged with Gunpowder and 
leaden Bullers, and with Swords, Rapters, and other Weapons, being 
Armed, ſhould lie in wait, and lie in Ambuſh, our ſaid Lord the 
King in his Coach being, when he ſhould go abroad, to Invade, and 
that a certain and competent number of thoſe men, ſo Armed, 
ſhould ſer upon the Guards of our ſaid Lord the King then attending 

him, and being with him, and ſhould fight with them, and overcome 
them, whilſt others of rhe ſame men ſo Armed, our ſaid Lord the King 
ſhould Afſaſſinate, Slay, Kill,and Murther,and vou the ſaid Robert Lowick, 
Ambroſe Rookwood,and Charles Cranburze.together with the ſaid Chriftopher 
K-tehtley, the Treaſon, and all the Trayterous Intentions, Deſigns, 
and Contrivances aforeſaid, to execute, perform, fulfil, and bring to 
efttt, afterwards ( 7o wit ) the aforeſaid Tenth day of February, iN 
the Seventh year aboveſaid, at the Pariſh aforeſaid, in the County 
atorefaid, divers Horſes, and very many Arms, Guns, Piſtols, Swords, 
* Rapiers, and other Weapons, Ammunition, and Warlike things, an6 
Military Inftruments, falſly, maliciouſly, ſecretly, and traiterouſly did 
obtain, buy, gather together, and procure, and cauſe to be bought, 
obtained, gathered together, and procured with that Intention, then 
in and abour the deteſtable, horrid, and execrable Aflaflination, Killing, 
and Murder of our ſaid Lord the King that now is, as aforeſaid ro bc 
uſed, employ*'d, and beſtow*d ; and the ſame Premiſes the more faſcly 
_ and certainly to execute,do and perform,the aforeſaid Chri/topher Kn:oht- 
le1, with one Edward K7ne, late of High-Treaſon in contriving anc 
conſpiring the death of our ſaid Lord the King that now is, duly Con- 
victed and Attainted, by the conſent and agreement of divers of tÞ® 
Traytors and Conſpirators aforeſaid, the ſaid 10th, day of February, 1N 
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(39 
the 77h. year abovelaid, went and came to the place propoled, wherc 
ſuch intended Allajlication, Killing, and Viurder of our ſaid Lord the 
King by lying 1n wair, ſhould be done, performed, and committed, to | 
ſee, view, and obſerve the convenience and fitneſs of the ſame Place for 
ſuch lying in wair, Afſafſinarion and Killing, there to be done, per- 
formed, and committed : And char Place being fo viewed and obſerved, 
afrerwards ( zo wit ), the ſame day and year, their Obſervations there. 
of to ſeveral of the ſaid Traytors and Conſfpirators did relate and im- 
part, ( f0n#) at the Pariſh aforeſaid, in the County aforclaid: And : 
you the aforelaid Charles Cranburne, the ſame day and year there, in or- 
der the ſame execrable, horrid, and deteſtable Aſſaſſination and Kiiling 
of our ſaid Lord the King by the Traytors and Conſpirators aforelaid, 
che more readily and boldly ro execute, perform, and commit, adviſcd- 
ly, knowingly, and traiterouſly-did bring and carry between divers of 
thoſe Traytors and Conſpirators, forward and backward, from ſome to | 
others of them, a Lift of the Names of divers men of thoſe who were {08 
deſigned and appointed our {aid Lord the King lo as aforeſaid by lying l 7 
in wait to kill and murder ; againſt the Duty of the Ailegiance of the __ == 
ſaid Chr:ſtopher Knightley, you the ſaid Robert Lowick, Ambroſe Rooks 
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wood, and Charles Cranburze, and againſt the Peace of our ſaid Lord Þ 
the King that now is, his Crown and Dignity, and againſt the form of + 
the Statute 1n ſuch caſe made and provided. © 0: 
How ſay*it thou, Robere Lowick, Art thou Guilty of the High- Treaſon oi 
whereof thou ftandett Indicted, or Not Guilty ? | | ; 


'Low:ck. Not Guilty. 

Cl. of Arr. Culprit, How wilt thou be Try*d ? 

Lowick, By God and my Countrey. 

Cl. of Arr. God fend thee good deliverance. How fay'ſt thou, 4;- ; 
broſe Rookwood, Arr thou Guilty of the High-Trealon whereof thou ag 
ſtandelt Indicted, or Not Guilty ? it 

Rookwood. Not Guilcy. 

Cl. of Arr. Culprit, How wilt thou be Try d? \ 

Rookwood, By God and my Countrey. ) 

Cl. of Arr. God ſend thee good deliverance. Charles Cranuburn, How 
ſ.y'it thou ? Arc thou Guilty of the High-Treaſon whereof thou 
ftandeſt Indicted, or Nor Guilty ? 

Cranburne. Not Guilty. 

Cl. of Arr. Culprit, How wilt thou be Try'd * 

Cranburize, By God and my Countrey. 

Cl.of 4rr. God ſend thee good deliverance. | | 

Craubarne. My Lord, I deſire your Lord{hip would grant me the 
favour for my Wife to come to me in private, and that I may have Pen, 
ink, and Paper. - 

L. C. F. Holt. Pen, Ink, and Paper, you muſt have ; but as to the 
other, we muſt conſider of it. Keeper of Newgate, What has been 
uſual in thoſe caſes? : : 

. Keeper. My Lord, we let no body come to them in private, but their 
ouncil, 

L. C. F. Holt. Thar's provided for by the Act that allows them Coun- 
cil: Buthas it been uſual heretofore to permit any body elſe to be with 
them inprivate ; the Wife, or any other Relations ? | 

Keeper. Ir has not. 

L.C.F. Holt. It is very dangerous if it ſhould ; therefore let him have 
his Wife come $0 him in the preſence of the Keeper. Cran- 
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_ Court. | 


at ſeven inthe Morning. 


429 
[ go. 

C::.4«rae. And Fen, Ik, and Paper, I hore, my Lord > 

L © 7 Hole. Yes, y<s, ther 109 ſhall have. | 
Cr cinirat, XN ou dont Ceny wwe, my Lord, that I may tiave my Woe 


ow 


TLIH9? t0 110 4 


{.C. j Hr. No, we vont, but {he muſt nor ve 10 private With you, 
tor frar of an Eſcape. 

Rock vond Tbepg the {:me favour, my Lord, to have my Brother come 
to rae, ana Fen, Ink; and Paper. | 

L.C. TJ. 1lt. You ſhall have the ſame Rule 3 but you, Keeper, m:tt 
have eſpecial Care who you do pernut to come to them, and be privare 
with chein ; for it 1s ſtill at your Peril if any 1] Accident bapocns by 
vour Indulgence to them: Ani yer it is fit they ſhould have all 2; 
's realonable for preparing tor their Defence at their Trials 
 Lowick, And | defire, my Lord, I may have my Siſter come to me, 
and the liberty of h-cr being 1n private with me. 

L.C. F. Hy/lt. Your Friends may come to you at ſeaſonable times, in 
the preſence of the Keeper , you ſhall have any thing thar is reaſonable, 
but the Safety of the Government mult be look'd after. Therefore, 
Keeper of Newgate, take back your Prifoners, and bring them here ths 
day ſcvennight at-7 a Clock in the Morning, without any other Order, 

They ſtaid ar the Bar about Half an hour, the Judges conſulting 
among themſelves about the Precept for the Petty Jury upon a late AQ 


. of Parliament which has appointed fix days for the Jury to be ſummon'4 


betore they appear to try any Cauſe, and upon the laſt At in Regula- 
ting Tryals in Caſes of High- Treaſon ; which requires that the Pritoner 
ſhall have a Copy of the Pannel of the Jury duly return'd, at leaſt two 
days before his Tryal. : | 

Then the Priſoners were carried away; and the Grand Jury with- 
drew to conſider of the Evidence againſt Kxr2hihy, and in a Quarter of 
an Hour came back, and being called over, delivered 1n a Bill to the 

Cl. of Arr. Gentlemen, you are content the Court ſhall amend Mat- 
ter of Form, or Falle Latin in this Indictment, without altering any 
Matter of Subſtance without your Privity. 

Try 7. NES. | : 

C/. of Arr. Then, Gentlemen, you may go for this time ; and you are 
to take notice, if there be occaſion at any time to call you together, you 
{hall have ſufficient warning given you beforehand. This 1s Bill Vera 
againſt Alex:nder Kpightley tor High- Treaſon. | 

Then the Judges reſumed the Debate among themſelves, and at laſt - 
reſolved that rhere ſhould go three ſeveral Yexzres for the Petty-Tury, 
returnable this day ſevennight ; one to try between the King and Rober: 
Lowick, the ſecond to try between the King and Ambroſe Rookwood, and 
a third between the King and Charles Cranburn ; becauſe, though the 
Indiament be againſt them jointly, yet it was a ſeveral Offence inevery 
one of them, and they might ſever in their Challenges, and that would 
be troubleſome, and therefore it was thought beſt to ſever them in their 
Tryals; and therefore the Court adjourned for an Hour or ſomething 
more, while the Precepts for the Jury were preparing, and according 
to the Adjournment met, and ſigned and ſealed the Precepts, and then 
Adjourned the Seſſions of Oyer and 7erminer until this day ſevennight, 


» 


(<1 


Die Martis YL. iceſmmo primo Aprilis, Ammo Reon Reis Wilhelm: 
Tertu Oftavo, Annoq; Dom. 1696. 


HE Court fat about Eight a Clock, at which were preſent a great 

F Number of Noblemen, and Perſons of Quality who were in the 
Commiſſion, and Seven of the Judges; to wit, the Lord Chict Juſtice Holt, 
the Lord Chief Juſtice Treby, the Lord Chiet Baron Ward, Mr. Juitice Newile, 
Mr. Juſtice Powel, Mr, Juſtice Eyres, and Mr. Baron Powzs. 

Cl. of Ar. Cryer, Make Proclamation. 

Cryer. O yes, O yes, O yes. All manner of Perſons that have any 
thing more to do at this Seſſions of Oyer and Termirer, Adjourned over to this 
Day, draw near and give your attendance. And God fave the King. 

Cl. of Ar. Cryer, Make Proclamation. | 


Cryer. O yes, Sheriffs for the County of Middleſex return the Precepts 


to you directed, upon Pain and Peril will fall thereon. 
The Under Sheriff returned the Precepts. 

Cl. of 4r. Mr. Baker, pray, Who do you intend to begin with ? 

Mr. Baker. With Ambroſe Rookwood. | 

Cl. of Ar. Cryer, Make Proc)amartion. 

Cryer. O yes, You good Men of the County of M5id44/:ſex Sum- 
moned to appear here this Day to try between our Sovereign Lord the 
King, and the Priſoners that are, and ſhall be at the Bar, Anſwer to your 
Names as you ſhall be called, every one at the firſt Call, and fave your 
IfJues. - | 

The whole Pannel was called over, and the Appearances of thotc that 
anſwered Recorded; and the Defaulters were again called over. 

Cl. of Ar. Keeper of Newgate, Set Ambroſe Rookwood to the Bar. ( Which 
was done.) You the Priſoner at the Bar, Ambroſe Rookwood, thoſe Men 
that you ſhall hear called, and Perſonally appear, are to paſs between our 
Sovereign Lord the King and you, upon Tryal of your Life and Death ; 
if therefore you will Challenge them, or any of them, your time 1s to 


ſpeak unto them as they ccme to the Book to be Sworn, betore they be 


SWOrn. 

Sir B. Shower. If your Lordſhip pleaſes, We have a Doubt or two to 
propoſe to your Lordſhip, 1n reſpect of the Tryal this Day : But beforc I 
viter 1t, we beg your Favour for a Word 1n behalt of our ſclves. 

Viv Lord, We are Aſſigned of Counci], in purſuance of an Act of Par- 
lament, and we hope that, nothing which we ſhall ſay in Detence of our 
Clients, ſhall be imputed toour ſelves. I thonght 1t would have been a 
Refletion upon the Government and your Lordfſhips Juſtice, 1t be- 
nz A{toned we ſhould have refuſed to appear 3 'twould have been a 
Pablication to the World, That we diſtruſted your Candour- towards us 
In our tuture Practiſe upon other Occaſions. Bur, my Lord, there can be 
no reaſon for ſuch a Fear, 1 atm fore I havenone; for we muſt acknowledge, 
v.e who have been Practiſers at this Bar eſpecially, that there was never a 
Reizn or Government within the memory of Man, wherein fuch Indul- 
gence, ſuch cafincſs of Temper hath been ſhewn trom the Court to the 
Council, as there always hath been. Never was there ſuch freedom and 
liberty of Debate and Argument allowed to the Bar, and. we thank your 
Lordlhip for the ſame; | 7 | 
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My Lord, We come not here to countenance the PraCtiles for which the 
Priſoner ſ{tands Accuſed, nor the Principles upon which ſuch Pradtiſes ma 
be preſumed to be founded ; for we know of none either Religious, or 
Civil that can Warrant or Excuſe them, But the Act of Parhament having 
warranted the appearing of Councel ,for Perſons Accuſed to make De. 
tence tor them, we hope your Lordſhip will give us leave to make what Ob. 
jections we can on their behalt. | 

L..C. 7. Holt. Look ye, Sir B. Shower, go on with your Objections ; let 
us hear what you have to ſay. — - 

Sir B. Shower, My Lord, It appears to be a Doubt to us, upon this Att of 
Parliament, whether this Cauſe can be tryed this Day: And it it be a 
Doubt, we hope, though it ſhould not have that weight with the Court, 
that we apprehend it has z yet your Lord(hip will cxcule us, and ſettle jt 
according to your Judgment. The A& requires, That all that ſha]l be 
Accuſed and Indicted for High-Treaſon, whereby any Corruption oft Elood 
may, or ſhall be made to any ſuch Offender or Offenders, or to an 
the Heir or Heirs of any ſuch Offender or Offenders, or for Mifpri- 
fon of ſuch Treaſon, ſhall have a true Copy of the whole Indictment; and 
afterwards ſhall have Copics of the Pannel of the Jurors who are to try 
them, duely Returned by the Sheriff and delivered unto them. And ever 
ot them ſo Accuſed and Indicted reſpectively two Days at the leaſt before. 
he, or they ſhall be Tryed for the ſame. Now it your Lordſhip wyll pleaſe 
to calt your Eye upon this Vexire Facias, and it will appear to be Returned 
but this Day, and that is not according, to the intent of this Law. And 
it 15 impollible then, if 1t be as we apprehend it, and put it, that this Tryal 
thould go on at this time, and that this ConſtruCtion ſhould be ſo as we fay; 
not only the Words, but, as we take it, the Intent and Meaning of the 
At of Parliament too are for us, that there ought to have been a Copy of 
the Pannel after the Return two Days before the Tryal. For 1n the firſt 
' place, My Lord, the Words are plain 3 It muſt be a Copy of the Pannel 
dacly Returned by the Sheritf. Now though it be a Copy of the Array of 
the Pannel which we have delivered to ns, yet it s not a Copy of the Pan- 
nel of the Jurors Returned); for it is no Return till it come into Court. 
And the King's Councel muſt admit, that in the Caſe of all Writs Retur- 
able, it cannot be ſaid that there 1s a Return, where tnere 18a Writing upon 
the back, or a Label annexed, till it be actually Returned into Court, As 
in the Cale of a Fierz Facias, or a Mandamus, an Attion tor a falle Return 
cannot lye, till the Writ be actually Returned. For ſuch Action muſt be 
brought into the County of M74dleſex, where the Court reſides, before 
whom the Return 1s made, and not 1n the County where the Sheriff lived 
that made the Return ;, for 1t1s not a Return till filed in Court. Now here 
the Words of the ACt are; He ſhall have a Copy of the Pannel of the Jurors 
who are to try him, dauely Returned by the Sheriff two Days before the Tryal. 
Now we humbly infift that the Words duely Returned muſt be antecedent to 
the having the Copy, or elſe he cannot be (ajd to have a Copy ot the Pannel] 
duely Returned. The Act of Parliament does not ſay which ſhall be ducly 
Returned 3 and therefore there does ariſe a Doubt, whether your Lordihip 
will not direct us to have a Copy after the Return made, which 1s but this Day- 

Mr. Phipps. It your Lord(hip. pleates to ſpare me a Word of the fame 
de: We take it, that by this Act of Parliament the Jury muſt be duly 
returned before the Pannel is delivered to ts. Now the Return 1s 
the Anſwer that is Indorſed upon the Writ with the Pannel annexed, ani 
delivered 
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delivered into Court; for the Return is to the Court, and till it be deli- 
vered imto Court, 1t cannot properly be ſaid to be a Return. We ac- 
knowledge the Copy of this Pannel has been dclivered unto ns two or three 
Days ago. But the Yerire being not returned till to Day, we think we 
have not a Copy of the Pannel within the intent of, and according to the A&t 
of Parliament. And I deſire to pat your Lordſhiy ) this Cafe : This Act of 
Parhament does likewiſe provide, that the Prifoner ſhould have a Copy 
of his Indictment five Days before his Tryal, to enable him to conſult 
with his Council how to plead and detend "himſelf; {uppole then a Copy 
of a Bill that 1s intended to be prelented to the Grand Jary, be delivered 
ro the Perſon accuſed five Days betore the. Grand Jury are to meet, 
and they afterwards meet, and find it, and the Party 1s brought imme- 
dately, and arraign'd upon it : This 1s a true Copy of the Iodicmncnr, 
yet certainly the mtent of the Act of Parhament is not anſwered, for 
it was not a trne Copy of the Indictment at the time it was deliver'd. 
And 1 take this Caſe to be ninder the ſame reafon. This 1s not a Pannel 
duely returned, till now 3 and therefore by conſequence we have not that 
Advantage that this AR of Parliament intended to give us; for which 
reaſon we humbly apprehend we ought not to be tryed to Day : 3 which 
we ſubmit to your Lordſhip. 

LC. F. Holt. What ſay you to it, Mr. Attorney. 

My. Att. Gen. My Lord, with ſubmiſſion, this Objetion will receive a 
very plain Anſwer. If L underſtand jt aright, they ſay that they ought to 
have a Ly of the Pannel after it is returned, atid that it cannot be 
ſaid ro be duly delivered, according to the Proviſion in this A& of Par- 
hament, till after the Verire facias be duly returned into the Court 
and then they are to have it two Days before they are tryed. They ay 
the Verire facias 1s returned but to Day , and ſo the Copy delivered to 
them, 1s not purſuant to the A of Parliament; and fo they cannot be 
tryed to Day: This 1 take to be the Objection. But with Submitlion, M 
Lord, it will beplain both by the Words of the AG, and the Reaſon and. 
Intention of it, that there 1s no Occafſton art all, nor no Neceflity of ha- 
ving the Writ returned before the Copy of the Pannel be delivered. 
The Words of the Ad of Patfliament are theſe 3 That every Perſon and 
Perſons who ſhall be atcuſed, indifed, aud tried for Treaſon, or Miſpr row 
of Treaſon, after the 25th. of March, 96, ſhall have Copies of the Pannel of 
the Furors who are to try them, duly Pts Tags by the Sheriff, and delivered 
to them two Days before they be tryed, Now firſt, My Lord, I think it 15 
apparent what the Meaning and Defign of the Act of Parliament was, that 
the Priſoner ſhonld know two Days before the Tryal , who were the 
Jury that were to paſs upon him, that be might have. an Opportunity to 
conlider how he {honld make his Challenges as he thought fit, and time 
to enquire into the Qualifications of them, that if there were any par- 
ticular ground of Challenge, he might not loſe that Benefit ; ſo that it 
he has a Copy of the Pannel array'd by the Sheriff, which is afrerward re- 
turned by the Sheriff into Court, and there 1s no ng - that Pan- 
nel afterwards; then certainly the End and Intent of the Act ts entirely 
purſued 3 for by that means the Priſoner has the Names * al the ſary 
returned, and are atterwards called, and has a fall Opportunity of making 
{ach Challenges as he thinks fit. And as the Reafon and Intent of the 
Act 1s anſwered by this Conſtruction, fo the very Words of the Act are 
anſwered : For it 1s not ſaid in the AC, that he ſhall havea Copy of the 
Pannel arter it 1s return d, but 1t 1s ſaid a Copy of the Pannci ducly re- 

turned 


ew a 
; 4 ? 


TEES CES 


IR oor Rr” : "OW % 
- . £ : 7 ws - - . "” - ” #7 wogre* + o _ 
\ - cole. 3b th Tn. 1 Vs Rail 07 re OT 5 i 0 Hd dar - ; DF, het 
8 PO ” " 0 ; +. 4 » = b « = 
ane” 1 mT | eb 28%. 98 my 0 J 
a% Bt 236 © + 4b. I. TE kc bf =. , 
4 bh _ 4a Ve $9 is 2.” 


—W :” TO, - "> rota tb 
__ o 
« ths 


* 
*3& FR : PETTY 4 
oy - k n—— — ” 

wr _—___c_——_— EMT a 

way - d 4 yo 
. OX) 0 

a 3 A 

JW. 4a "oe - 


—_— 
97. 


* + 
- VII 
a A 
MI——_—_ 
4 : 3 
or os 
” 4 
* 


SS 2 I. 2 


»" BE 
*% wy ” 
AR Fo ht 


3, 
» = 7 R 
4 Rs y > Pars W-< F —_ "” — 
Pg TW, & F< 1 4 PN 
oy » £4 p » = . = 
A & Y ">: k. 4 OY £ = 
K fe. 6 4 of e 5 _ 03 . WW - 4 4 f — by " 
- i my ., o mn ” » x 
" os c 8... , wal qd Tr 2s 4 = # , - , L 
» L - q F n " _ - p 
4 % P 4 4 < ”_— 4 EB $78 4 
# on - Rc, 4 a =. Foe, ' * - = 4 
Oy { —" ; b KIEL >, of oy R &: m 
a . - , _- a A 4 1 o . 
r : > Ft q *- dc 
* _ . 0 be — — MM 4 - : . 
Aa 5 a” & 7 , < _ —_ ; 
| Y 43 o . % K. 
td A "OR Ad ' es 
* p 


* 
4 o 4 > 5 


; Py _— Do PY 


me "i dA. £2.48 rr at EF : _ 
b ws Y s ps A , 4 \ - q # P & 
Þ + - ow ; of NY Wy n 6. þ 
Fl 
4 


LY - 4 "= a 
Sho 
rag 


Py 


i 
CY , 
be. Þ 


Z Fi "Þ 
fe i ge. 
Cry Wat 
: T3 
I FT 4 PAY 


We © itn 1g 


> «xr Þ a 
i b. i a 3 , 
— =": "th $4, 2.4 ; 
q = ” a OI 
BR £ Y 
+ 


(8) 

tarned by the Sheriff; that 1s, when the Sheriff has arrayed a Pannel, 
then he is to have a Copy of that Pannel ; and it atterwards the Sheriff 
return the tame Pannel into Court, 1s not this a Copy of the Pannel du- 
ly return'd 2 With Submillien 1t 1s, and ſufficient to- anſwer both the 


Words and Intention of the Act of Parlhament. Ir is true, My Lord, if 
the Act of Parliament had ſaid he ſhoud have a Copy of the Pannel af- 


ter it was return'd, then we cou'd not have. faid but that the Objection 
wou'd hold. But when the Words are general, and 1t 1s moſt reaſonable 
to be interpreted that the Copy 1s be delivered when the Array 1s made, 
becauſe that anſwers the Intent and End of the Act of Parliament, 
which was to enable the Priſoner to make his Challenges, we take that 
10 be ſufficient ; and it another Interpretation ſhowd be made, it wou'd 
render the Tryal in ſuch Caſes liable to all the Miſchiefs in the World, 
and make it impracticable that any Perſon ſhowd be try'd; at leaſt it 
woud introduce a new Method of Proceedings that never was praGtiſed, 
nor ought to be introduced, unleſs this Act of Parliament by expreſs 
\Words, had appointed and conſtituted ſuch a new Method ; and wefſup- 
pole your Lordſhip will never make any {uch Conſtruction, that the Act 
miaded a new Method, unlets exprelly declared; for if it were, as they 
vould have it, that the Copy of the Pannel was not to be delivered 
till after the return of rhe Writ, then the Priionner cannot be tryed 
upon the return of the Writ ; for upon the return of the Writ, the Jury 
muſt be brought to the Bar, the Priſoner mult be brought to the Bar, and ad- 
journed over to a further time, that in the mean time a Copy may be deli- 


'vered to them. I believe that they can never ſhow any Preſident that there 


was ſuch an Adjournment of a Jury of Life and Death, over to ano- 
ther Day, for a Perſon to have a Copy of the Panne], to enable him 
to his Challenges 3 and either that muſt be the Conſequence, or <clſe 
the Jury mult not come upon the return of the Yerire facias, but there 
mult go a Habeas Corpora , and the Priſoner tryed upon that Habeas 
Corpora; For firſt there muſt be the return of the Writ, then the Copy 
of the Pannel delivered, then the Habeas Corpora returnable another 
Day : and upon that the Tryal muſt be had : But I believe there can 
be no Inſtance given of a Tryal for Treaſon upon a Habeas Corpora. 


Now if the Parliament had intended that they wou'd not have the Co- 


py of the Pannel deliver'd till atter the return of the Venire facias, they 
would certainly have expreſt and provided how the Method of Tryal 
(ſhould have been ; that is, that either the Jury ſhould have been ad- 
journ'd over ill another Day, or elle brought to the Bar upon a Ha- 
bes Cerpora which 1s the only way that can be thought of, Indeed, 
My Lord, 1 do agree, that it the Sheriff ſhould give a Copy of the 
Pannel, and atterwards ſhould vary. that Pannel, tho' but in one Nate, 
that would not anſwer the End of the Act of Parliament, becauſe the 
Priſoner 1s deprived of the: opportunity of knowing the Name of the 
Perſon that he 1o altered, in order to his making his Challenges againſt 
him: Bur if the Sheriff do return the ſame Perſons that are in that 
Copy dulivered to the Priſoner, then we do to all Intents and Pur- 
polcs, anſwer the End of the A of Parliament, and avoid the abſurd 
Coniirniction that they would make of this Af for the Changing the 
Muoithod of Tryals, and no body can well tell what Method ſhou'd be 
puilned : Bur certainly if the AQ of Parliament intended a new Method 
thou'd be purſued, they wou'd have deſcribd and ſetled what it 


(1ou'd be. | 
M-. Sol. 
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Mr. Soll. Gen. 1{ your Lordſhip pleaſes to ſpare me a word of the fame 
ide; my Lord this 1s an Objection that has been foreſeen, and I think 
has been prevented, for with Submiſſion I take it the At has been fuiki- 
Cciently anſwered both as to the words, and as to the intent of it in the 
Prifoners having the Copy of the Pannel before the Jury be returned, 
there mult be ſuch a thing asa Pannel array'd before the Jury be ſummon'd, 
and therefore it is ſufficient that the Priſoner have a Copy of that Panncl 
lo many days beiore his Trial; which was only intended tor that particular 
reaſon, thar lie might be provided ſufficiently to make his Legal Challenges. 
Certainly within the Intent of the Act of Parliament it is well enough it 
he hid but a Copy of rhe Pannel two days before the return of the Writ, 
provided the Jury was not altered that was arrayd, nor any other Names 
put in but thoſe that he had a Copy of before ; now my LordTI think this 
Act of Parliament muſt be taken according to the intent and meaning of 
ic, or ciſe it will bear hard upon the Priſoner, and harder ſure than it was 
deſigned it ſhould: this Act fays, he ſhall have a Copy of his Indi ment 
fo many Jays before his Trial 5 now T would fain know whether they wou!4 
have it conſtrued, that the Copy does not need to be dclivered till after 
The joyn'd, which muſt be if their Doctrine hold true, that the AG is to 
be conſtrued according to the ſtrict Lerter of it, for Trial is the Trial of the 
Ine ; what if the Indictment be delivered five days before the Trial, tho 
after Iſſue joynd,it is well enough according to ſuch an Expoſition, for the 
arraigning of the Priſoner is no part of the Trial, and yet it was the intent 
of rhe Parliament thar he, ſhould have a Copy of the Indictment 5 days 
before he was arraigned.and that for this reaſon, becauſe he might have ſeve= 
ra! eas to plead and Objections to make before he pleaded the General 
Ifſhe ; he might have Pleas in abatement, which after Plea pleaded of Not 
gul.y |e could not have the advantage of, ngr could heafterwards move 
ro quaſh the Indictment, which he might otherwiſe have good re- for. for, 
if he had the Copy belore he was put to plead; fo thar | rake it the AR is 
to be interpreted every wher2 zecording to the intention of it, and the Pri- 
ſoner at the Bar according to the intention of the Act, has had a Copy cf 
this Indictment 5 or 6 days before his Arfaignment, and therefore wie have 
afted according to the purpoſe and meaning of theParliament,ard likewiſe 


he has had a Copy of the Pannel of the, Jurors that ars to try him, which is 


duly returned by the Sheriff, which 'is likewiſe ' according to the Act of 
Parliament : as for what they ſay thatevena Copy of the Indi&ment be- 
fore it be found would not be good according to this At; that's true, but 
the caſe is not the.ſame, nor the reaſon of the Caſe alike between that and 
the Pannel of a Jury, .becauſe it is ſufficient in Law to make it a gocd Pan- 
nel if it be atray'd bythe Sheriff before the Jury be; \mmoned, for the 
Sheriff muſt array and compleat his Pannel to Jet 'his Bailiff know who 


Ee 


muſt be ſummoned, but in the caſe ofanIndiament;tho a Bill be firſt form's 
by the Clerk, yet it.is not look'd npor as a forma) Indictment in point of 
Law till it be found by the Juty asth ir, Verdict and preferred tothe Courr, 
and it is not neceſſary thit the Indigttjepr ſhovld be formed for the Jury 
before they find it, for they are property to make their own preſentments 
themſelves ; and the ancient pradtice*'was, thar they only preſented rhe 
Fact, and the Matter was put into fortn afterwards 'by the Court, 2nd in 
2 - + : many 
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return'd by the Sheriff, and the Queſtion is, whether a 


(16) 
many cafes it is ſoat this day, as we have had ſome inſtances lately ; but 
45 to the arr2ying of a Pannclit always was fo, and always mult be ſo ar- 
ray'd by the Sheriff before the Jury fummoned, and there's the difference 
Eetween the giving a Copy of an Indictment and the Copy of a Pannel, 
the one is taken notice of mn point of Law to beneceffary, the other is nor. 
This civing a Copy of the Pannel, my Lord, we fay is within the intent 


of the Act, which wasonly to enable perſons accuſed to make their juſt 


Challenges, and that they may as well do when a Copy is delivered aftet 
it is arr2y*d by the Sheriff, as when it is return'd by the Sheriff, and being 


1o done with ſubmiſſion it is well done within the words, and within the 


intent of this AR of Parliament. | ; 
Mr. Conyers. My Lord, the words of this Act of Parliament are, that 


they {hall have a Copy of the Pannel of the Jurors who are to try them du- 
ly returned by the Sheriff and delivered to them, and this 2 days before 
the Triai : My Lord, that this is the Pannel of the Sherift of the Jurors 
thatare to try them aſſoon as it is array'd has been obſervd already, now 
it would be a forc'd conſtruttion to conſtrue theſe words that follow,duly 
returned by the Sheriff, to be meant, that a Copy ſhould be delivered after 
the Jury is returned, becauſe that would be a delay of Juſtice, and keep- 
ing off the Trial longer than was intended by this Act of Parliament, and 
more than will anſwer the end of this Law, for the end of it was to give 
the Pr:ſoner all benefit and advantage of Exceptions againſt any of thoſe 
thc were totry him, and if he has this Pannel two days before his Trial, 
he has that benefit the Law intended him . Now my Lord as to what has 
been {aid of an Inditment, which by this Law he 1s to havea Copy of too, 
that is plainly quite another ca, for itis not an Indictment till it be found, 
and ſo anſwers not the words nor intention of the Ad till found by the 
Grand Jury, till then it is not a Copy of his Charge, and therefore by no 
conſtruction can it be called a Copy of the Indictment. I think I need not 
trouble your Lordſhip any further in this matter, becauſe this ObjeQion 
was Men and has been already conſidered of by the Court upon the Pri- 
ſoners arraignment, | - 

Sir B. Shower. My Lord, in anſwer to what Mr. Sollicitor has ſaid, that 
there is as much reaſon to expect that the Copy of the Indictment ſhould 
not be delivered till after Plea pleaded, as that the Pannel ſhould not be 
delivered till after the Jury return'd, becauſe in the caſe of the Indiment 
it is faid ſo many days before the Trial,. and the Trial cannot be till Iſſue 


| Joyn'd, there can be no weight in that ObjeQion at all ; for the words of 


the Ad arc quite diſferently penned in the caſe of the Indictment, from 
what they are in the caſe of the Pannel; for tho it be faid it ſhould be done 
5 days before the Trial, yet itis added,in order tothe advifing with Coun- 
cel how to plead, which muſt be before Plea pleaded, and therefore ir 
muſt be abſolutely neceſlary to be done before the arraignment. My 
Lord, I have propoſed my doubt, it may have conſequences on the one fide 
and the other, we ſubmit intirely unto your Lordſhips Judgimeat, it is a 
new Law, and never has received any opiniort 5 the wore of itare duly 
opy of. the Pan- 
nel upon the Array before it be return'd be a Copy of. the Pannel duly 
return'd, tho the fame Pannel be afterwards duly retufieds * _ 
e. 


| 

4 
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Mr. Phipps, My Lord, Mr. Attorny General owns, that the Pannel af. | 
ter it is arrayed may be amended and altered by the Sheriff, and it was 
never intended by this Act of Parliament, that any Copy of the Pannel 
ſhould be delivered to the Priſoner but of thoſe Men that were really re- 
rurned, ſo that we take it we ought to have it two days after the Return | 
and before the Trial, for certainly it muſt be a Copy of the Men returned, TI 
_ which if the Sheriti may alter at any time before the Return, the Intent | F 
of the Act of Parliament can never be anſwered by any Copy but whar is * 
a true Copy of the Return. Mr. Conyers would anſwer the Objeion that q: 
I made about a Copy of the Inditment by this,that it is not an Inditment 
till it be found by the Jury, butl think it is no Anſwer to our Objection þ 
at all, tho it be but a Copy of the Bill intended to be preſented to the | 
Grand Jury, yet if the Grand Jury afterwards find it is as true a Cop | 
of the Indi&ment, as this is a Copy ot the Jury intended to be Returned, © | 
- and afterwards Returned. As to what they ſay, that this will Introduce # 
2 new method of Tryal, contrary to all form or proceedings, that can 
be no ObjeCQtion neither; for if it be ſo, we cant tell howto help it, the = 7. ol 
Parliament have thought fit to have it fo, and we muſt ſubmit to take it 
as the Law has made it: It there be a neceſlity for a Habeas Corpora upon 
the proviſion made in this Act, ſo it muſt be, for we muſt take the Law 
as it is. We ſubmit our Objection to your Lordſhip; we think we have 
not had the benefit of this Law. 5 : 

Mr. Cowper, Surely, my Lord, what Mr. Phipps has now faid has no 

weight init ; that becauſe the Sheriff had it in his power to alter the 
 Pannel before it was Returned, that therefore this is not now a true Co- 
y of the Pannel of the Jurors who are to try the Priſoner, duly returned 
by the Skeriff ; which are the words in the A&. Ir is true, if the Sheriff 
had in fa& altered the Pannel from what it was, and return'd it fo altered 
into Court, no doubt of it the Priſoner would be very well intitled 
_ to mhake this OtjeAion, that he had not a Copy of the Pannel, or the 
Names of the Jurors that were ſummoned to try him ; but now we can 
aver, that we have purſued this Ad of Parliament literally ; for in anſwer 
to their Objection, we may ask this Queſtion of them upon the words of 
the AR, Have you not had a true Copy of the Names of thoſe that are to 
try you, andare duly returned by the Sheriff for that purpoſe; and was 
not that Copy delivered unto you above 2 days ago 2 They cannot ſay 
they bave not had it ſo, and if they cannot fay fo, then both the Words 
and Meaning of the Act of Parliament are in every reſpet anſwered ; if 
when the Jury come to be called the Priſoner finds the Pannel to be altered, 
he has reaſon to object, and will have the benefit of the ObjeRion, that 
he has not that advantage which the Law intended him, but till that prove 
to be the Fact, we think here is a full Compliance with this Law. 

Mr. Soll; Gen. Sir Barth. Showers miſtakes my ObjeQions about the Copy 
of the Indit ment, for we fay, it the intent of the Act of Parliament be 
complied with, it is ſufficient, eſpecially where the words are any way 
doubrful; according to theWords of thisA of Parliament a Copy of the In- 
ditment reed to be delivered but 5 days before theTrial; but it appearing 
that the intention of theſe Law-makers was, that he ſhould havea Copy of 
the IndiXment to enable him to plead to it if he had cauſe, therefore tho _ 

| words 
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words te before the Trial, we have taken it that he ſhould have a Copy 5 
C2y5 before his Arraignment, and fowe havecomplied with the meaning 
of the Law in that point, as we have alſo in this, which was, we take it, 
only ro enable the Priſoner to make his Challenges, and it that be done 2 
days betore {11s Trial with ſubmiſſion irfully anſwers this Law. 

L.C.7 Holr. Haveyou done Gentlemen 2 

Courc. Yes, my Lord. => , | 

L.C. 7. Flc/t, Then leok you Sir B. Shower, as to this point thar you 
now inſift upon, we have had it under conſideration heretofore ; we were 
here this day feven-nighr, and then we did conſider in what method we 
ſhould proceed, ſo thar the Priſoner might have the bencfit intended him 
by this Actof Parliament : the Act of Purhament does deſign in the firſt. 
place, that every Priſoner thar 1s to be tried for High Treaſon ſhouid have 
a Copy of his Indiment, at leaſt 5 days before the Trial, that I think 
was all that the makers of this A ot Par jament inrenced ar the firſt ; 
but then there being ſubſequent words, which ſhew the reaſon 5; they 
gave him the Copy fo long bture the Tryal ; which is, that he might 
adviſe with his Councel What to picad; theſe words we conceive has given 
thePriſoner a further time than what was originally intended, therefore we 
have thought it necefſary that the Priſoner ſhould have a Copy of his 
Indictmenr 5 days betore he be arraigned,wh ch is 5 days before he was 
put to plead ; and your Client, the Pritoner at the Bar, has had the bes 
nefit of this Act in that reſpe& before we arraigned him ; then after he 
has pleaded, the Queſtion was, when he was to have a Copy of the Pan- 
nel: Now the deſign of this At of Parliament was, That the Priſoner 
ſhould have a Copy of the Pannel 2 days before his Try al. in o-fer that 
he might conſider of the perſons that were to Try him ; that he might 
inform himſelf of their Qualities, Tempers, and Diſpoſitions 3 that 
ſo he might make uſe of the benetit the Law gives him of challenging 
Five and- Thirty without ſhewing any cauſe if he did not like 'the 
Men, and as many more as he ſhould think he had good cavſe to cha!- 
lenge : now in this Cafe the whole deſign of this At of Parliament is arr- 
ſu cred, lor he has had a Copy ot the Pannel,as you your ſelves ackttow- 
ledge, 2 days before the day of his Trial, fo that he has the full t#nefit 
that the Act of Parliament intended ; he is by this Copy as well enabled 
to make his Challenges as the Law defign'd he ſhouſd be; and his hat 
"the ſame time allowed him that the Ad of Parliament meant' he' x. Auld 
have, then ſuppoſing the deſign of 'this A of Parliament 'be'fail'y 
anſivered and complied with in the Caſe. The next Queſtion is; whe- 
ther the words of the Act are ſatisfied, '- for we would be very leth# 'in 
a Caſe of this nature, where an Act of Parliament intends a favour'to a 
Priſoner that ſtands at the 'Bar'for his Life, to abridge him of any part 
_ of that favour which the very words of: the Act would allow him,” tho 
the Intent of the'A& of Parliament were anſwered otherwiſe : now itt 
the firſt place it is obſervable, that the A - of Parliament: does 'nor fay,” 
that the Priſoner ſhall have a Copy of the Return, ror does it fav; he 
ſhall havea Copy from the'Court, but he*ſhall have a Copy of the' Panniel 
of the Jurors duly returnd that are to try him,now-if the Sheriff go nx 


RR 
Pannel teveral days betore the Tryal upon the Verire faciat, and Yots 
vive him a Copy of that very Pannel, which Pannel is afterwards re- 
rurned in Court. Has not he then a Copy of the Pannel duely returnr 
ed ? Does not this anſwer all the words of the A&? For you you- 
_ ſelves fay that it 1s not faid in the words of the A& that the Copy 
thall be delivered after the Pannel returned, nor does their need a Co- 
py of the very Return. Surely we muſt nor carry it farther than 
the words it the meaning be complyed with, and we think this an- 
{wers both words and meaning; It is a Copy of the Pannel, and - a 
Copy of that Pannel thars duely returned. Now to make another con- 
i{truction would indeed not only alter the uſual courſe of Tryals, 
but be contradictory to the very Proceſs it ſelf. We are by the 
Courſe of Law to award Proceſs to Summon a Jury to appear 
at a certain time, to try the Iiſue joyned between the. King and 
the Priſoner; and yet when we have done this, and the Jury 
thereupon are ſummoned and appear, they may go as they came, for the 
Ifue cannot be tryed, becauſe after the Return, the Priſoner mult have 
3 Copy of the Fannel two days before he can be tryed. Ido think the 
delign of the Act of Parliament, and the very word of the Act are fully 
jarished 1n giving a Copy of the Pannel two days before the Return. 
We had this matrer under our Conſideration before, and upon Debate 
among our ſelves, we did think fit to award the Precept returnable 
this day, and reſolved to try the Priſoner this day unleſs better -reaſons 
were ofjerred us to alter our opinion, and we are not ſatisfied that any 
{ſuch better reaſon has been given, but that this Tryal ought to go on, 
the Priſoner having the full benefit that was defigned him by this AQ 
of Parliament. And the giving a Copy of the Pannel that 1s returned, 
tho before the return ſufficiently fatishes the words of the Act, no 0- 
ther conſtruction can be made without great abſurdities : This is my 
OPINION. : 
Sir B. Shower. My Lord, I hope we ſhall be excuſed for our Clyent, 
we have another Doubt to propoſe to the Court. ; 
L.C.J. Holt. You have had my Opinion upon this point, 1t my 
Lords and Brothers areof another Opinion they will tell you. 
Judges, No my Lord, weare allof the ſame Opinion. 
L. C.J. Holt. My Lord Chief Juſtice of the Common Pleas, and 
my Brothers are all of the ſame Opinion. 
Sir B. Shower, My Lord, we ſay we have another Doubt to propoſe 
upon this At of Parliament : It isa new one, andnever put 1n practiſe 
till now, and therefore we hope your Lordſhip will pleaſe to excule us 
if we offer our ObjeQtions, becauſe there has yet never been a determi- 
nation about it, and we are aſſigned of Counſel by your Lordſhip. 
L.C.J. Holt. Never make Apologies Sir Bartholomew, for It 1s as 
Lawful for you to be of Counſel in this Caſe, as it 1s in any other 
Caſe where the Law allows Counſel. It is expected you ſhould do 
your beſt for thoſe you are aſſign'd for, as it 1s expetted in any 0- 
ther Cafe that you do your Duty tor your Clyent. | | 
Sir B. Shower. My Lord, our Exception is this, we fay that this 
Tryal cannot go on at this time upon this Ad of Parliament, becauſe 
we have no true Copy of the whole Inditment, it does: not appear 
in the Copy we have delivered rto us before whom it was taken, 
| : B | : or 
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or whether it was taken at all, or in what place it was taken ; it 
WL Þy ſays onlv Mrialeſex in the Margent, and then Juratores pro Domizo. 
4TH Reges preſentant, That might ' be before the Juſtices of the Peace ar 
| the Quarter-Seſſions, or it might be at the Monthly-Settons at Hicks- 

Hall; or it might be at the Scfſionsat the O/a-Baily ; or it might be be- 
fore Commiſſion of Oyer and Terminer, as perhaps it really was, bur 
#0n Conſtat where it was taken, nor how it comes hither : It might 
be before your I ord{hip here as we believe it was, but this Copy not 
lering us know where and how it was taken, we think we have not 
the benefit of this Law, for the Party accuſed 1s by this Act of Parlia- 
ment to have a Copy to adviſe with Counſel, that he may be en- 
abled to plead : And that is the reaſon why the words of this AC are 
to Ped, thet he ſhall havea Copy of the whole Indictment, which 
we cannot plead to unleſs we know where it was taken, it we ſhould 
have occaſion to plead any Special Matter. And beſides my Lord, 
there 1s another reaſon why we ſhould have the whole Indictment 
to enable us to plead, becauſe if we had the Capto , 1t might perhaps 
appear that the Indictment was taken before the time oft the Fact 
alledg*d in the Inditment, and then that would make it Vitious; it 
might be before the 9th of February, when this Treafon 1s ſaid to be 
committed, and then we ought nor to be brought to Tryal. Now 
the Deſign of this Act of Parliament, 1n giving the Prifoner a Copy 
"a of the Indictment fſo long before the Tryal, was not only to enable 

CP him to make his Defence upon the Tryal, but alſo to advite with 
Counſel to plead, for fo the words. are the better to enable him to 
— plead. Now we fay to anſwer this end, 1t 1s neceſſary we ſhould 

- have a Copy of the whole Indictment, as it ftands betore your Lord- 
| ſhip in Court. And anorher reaſon 1s this, 1t 15 no Indictment, unleſs 

it be preſented by the Jury, as their Inquitition upon Oath unto ſome 
Court that has Juriſdiction of the matter : What we have deliveyed 
to us 1s only a Coppy of a Bill, as to be delivered to a Grand Jury, 
to be tound 02 Cornſtat, that 1t1s found. Now the intent of the AQ 
of Parliament being togive the Prifoner this adventage to enable him 
to plead, he may have teveral pleas, of which he might take a legal | 
advantage if he had a Copy of the whole, winch he knows not how 
to: come at: now and intruth it 1s very neceſſary, becauie if he be 
tryed upon an Indictment found in another Country, then thefe Com- 
miffions have not a legal authority totry him; andif the 'Tryal ſhould 
'g00n, and he be acquitted, he 1s tubject to be Indicted and tryed again, 
and never can releive hwmſelf by rhe acquittal upon ſuch an 1ndi- 
&ment before perſons that had no authority to try hyn. I doubt he 
can never plead the acquital, becaute he cannot make qut that he was 
duely try'd and acquitted; and for theſe Reatons we humbly tubmir 
ir to your Lordſhip, wherher we have had the benehrt ofthis Law, in 
having a Copy of the whole Indictment to-enable us to plead : And if 
we have not, till we have that benetit, we humbly Conceive this Tryal 
OUZNT NOt to JO ON. - | | » 
Vt. Phipps. My Lord, the Queſtion is whether the Stile of the 

Court, the perfons before whom it was taken, and to whom the pre- 
tentment is made ; the time when it was.taken, and rhe place where 


ought nor to appear 1m the Indictment, This Law requiring that the 
Priſoner 
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Prfoner ſhould havea Copy of the whole Indiftmenttocnable him to 
plead; for if if ſhould happen chat the Indi&ment was taker before per- 
fonstlat had no Juriſdiction, then I believe it will not be denyed but that 
the Priſoner nughr plead to the Juriſdiction, and there might be ſeveral 0- 
ther Pleas that he might rake advantage of, I woulddefire to know of the 
King's Counſel, whetherever they ſaw a C6py of an Indi&ment given 
1 Kvidence, or pleaded without the Caption.” It is not a true Copy 
without it, there ought to be the time, . the place, and the ſtile of the 
Court betore whom it was taken. 

Vir. Att. Gen. Iruly my Lord TI think I need fay no more to this _ 
Objection, then that it does not come at a proper time ; for with ſ{ub- 
mM:ri0n, 4t the Priſoner will upon this. Act fay he has not had a Copy of 
his Indictment to enable him to plead, he ought to have taken the 
_ advantage of it before he does plead, that is the proper time for him 
:0 object this matter to the Court, for if after he has had ſuch a Copy 
is this Priſoner has had he does ſubmit to plead. With ſubmiſſion it 15 
| to late to come at his Tryal and make this objection, he cannot be 
received to make it after, | 

L. C.J. Holt. That 1s a full anſwer Mr Attorney. 

Mr. Att. Gen, I] think it is my Lord with ſubmition, not that we 
would wave giving other anſwers to it, if it were 1n a proper time ; 
but the method of proceeding muſt be, and we think we have no 
occaſion at this time to ſay any thing more to this objection. 

E.:C.'F. Holt, No, no, that is a full anſ{werin this point, for look 
ye,” you that are of Council for the Priſoner , when once you have 
pleaded, you admit you have had a Copy, for the Copy was given 
you to enable you to plead, and when you have pleaded you have 
paſt by all advantage that you could have from the Copy, as to any 
Plea that you can make, for its taken for granted ye had a Copy to 
cnable you to plead ; and to adviſe with your Counſel about it, ſince 
VOu aid plead, and do not. inſiſt upon it at the time of your Arraign- 
ment that you had not ſuch Copy. 
_ Sir B, Shower, My Lord, we have propoſed one doubr, and we 
Humbly Submit it to the Court. — C2 

Mr. St, 'Gex, It was their own » fault that this objection was not 


made intime.. L 
L. C.J. Holt. That doubt of yours may ſerve at another time , but 


now certainly it is quite out of time. _ = 
Mr. Sol. Gen. Nay my Lord, even upon the Arraignment that would 


not ſerve their turn neither. | 
L. C.J. Holt, We will not enter upon that now, pray go on to 


iwear the Jury. _ | 
| Cl. of Arr. Youthe Priſoner look to your . Challenges, as I told you 
before. Cryer call Sir Jeremy Sambrook, ; 
Cryer. YVouz, 4auoz. | : 
Sir B. Shower, Mr. Rookwood, an are to make your own Challenges. 
Rookwood. IT do not challenge hum. 
Cl. of Arr. Then held Sir Jeremy. the Book. 
Sir Jer. Sambrook. My Lord, I am uncapable of ſerving upon this 
Jury, tor I have been Deaf this ſeveral years. 'This Dozen years, I 


cannot hear what is ſaid in Court, tho Iam now 1{o near the Court, I 
| E 2 coula 
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could not hear what your Lordſhip faid ; hor what was faid at the 
61 pon [haic a- Cetihcate here if your Lordſhip pleaſe to have it 
read ; and moſt of the Perſons of Quality here about the Court Know 
1rto be fTUC. | 


"oh Gen. My Lord, I am afraid it i5ſo. _ 
. |. Holt. Nay it it be ſo, it is not fitting that be ſhowd be upon 


—F= when he cart hear what's ſaid, you muft excuſe Sir Jeremy 
; 9%: bY ol, Go on to the next. 
: C1. of Arr. George . Ford, 
Crver. Conuz 4avos. 
C7. of 1rr. T.ook upon the Priſoner. 
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Cl. ot Arr. William Underhill. 
[o>kwood. ] challenge him. 
: Cl. of Arr. William Withers. 
\vokwood. I challenge him. 
C:l.ot Arr. Samuell Powell, 
+548 wood, I do not except againit him. 
'/, of Arr. Then Swear Mr. Powell. 
( 7,7. Look upon the Priſoner, you ſhall well and truely try and true 
>cliverance make between our Sovereign Lord the King, and the Pri- 
{oner at the Barr, whom you ſhall havein charge, and: a true Verdict 
ive according to your Evidence : : ſo help you ws 
: Cl. of Arr. Thomas Trench. 
Rookwood, 1 challenge him. 
Cl. of Arr. John Wolſe. 
Ro-kwood, 1 challenge him. 
C1.ot Arr. James Bodington. 
Reotmood. ] challenge him. 
<1 otArr, Jon Raymond. 
{800 wood. 1 challenge him. 
Cl. of Arr. Richard Marſh, he did not appear, George Hawes. 
Reokwood. T chall enge him. 
Cl. of Arr. Francis Barry, 
[ivoewced, 1 challenge him. | om 
Ci, of Arr. Arthar Baily. Lot 
Kockweod, I except not againſt him. (He was ſworn.) 
C1. of Arr. John Webber T2 
Rcotwood 1 do not except againſt him. (He was ſworn.) 
- Cl.of Arr. Thomas Glover. — 
Rookroed, I] challenge him. 
Cl, of Arr. Dormer Sheppard. 
Rookwood. 1 challenge him. 
Cl. of Arr. George 1 redway. 
Rookwood. ] do not except againſt him, (He was ſworn.) 
Cl. of Arr. Matthew Bateman, 
 Rookwood I challenge him. 


Ns | ia I challenge hum. 

oh, . I. Holt. Mr. Ford, you mult not go away for you are upon 
Kb cre Pannel, wherein you may be imployed tho you are now 
th | challenged. 


C Jark 


WC 
_ Cl. of Arr. Timothy Thornbury. 
Rookwood. 1 challenge him. 
Cl. of Arr. James Partherich. 
Rookwood, I challenge him. 
Cl. of Arr. Thomas Freeman. 
Rookwood. | challenge thim. 
Cl. of Arr. * Joſeph Blithir. 
 Rookwood, | 9 x hews him. 
Cl. of Arr. Timothy Lennoy. 
Rookwood, I have nothing to fay againſt him. (He was Swory, ) 


Cl. of Arr. Fohn Harris. 

Rookwood. 1 do not except againſt him. (Ze was Swory,) 
Cl. of Arr. John Bilers. 

Rookwood. I challenge him. 

Cl. of Arr. Richard Bourne. 

Rookwood. | chillznge him. 


Cl. of Arr. George Carter. 
Rookwood. 1 do not except againſt him. (Ze was Swory.) 


Cl. of Arr. Francis Chapman. 
Rookwood. | challenge him. 
Cl. of Arr. Sr nR = Forth. 
Rookwood. | challeng: him. 
Cl. of Arr. Thomas Playſted. 


Rookwood. | chal'erge him. 
CI. oft Arr. William Ftley. 
Rookwood, | do not except againſt him. 


Cl. of Arr. John Harſh. 
Rookwood, | have nothing to ſay againſt him. (Ze was Sworn.) 


Cl. of Arr. Samuel Hooper. (He did not anſwer.) 

L. C. J. Holt. Did Mr. Zooper appear 2 

Cl. of Arr. Yes, my Lord, he is mark'd as appearing, 

L.C.J Holt. Then you ought to call him again,and (et a Fine upon his Head, 

Cl. of Arr. Cryer, call Samuel Hooper. 

Cryer. Samuel Hooper, come into Court and give your attendance upon 
pain of Ten Pound, for the Court has Recorded your Appearance, 


( He was Sworn.) 


Cl. of Arr. John Hall. 
Rookwood. | challenge him. 
Cl. of Arr. Nicholas Roberts. 
Rookwood. | challenge him. 
Cl. of Ar. William Partridge. 
Rookwood. I challenge him. 


Sir B. Shower. How. many has he challenged Mr. Hardi oy. 
_ Cl. of Arr. I will tell you Sir Bartholomew—=—he has ohaſlenged 24. 


Sir B. Shower. Well then, go on S1r. 
Cl. of Arr. Peter Laveane. 
Rookwood. | challenge him. 

Cl. of Arr. Thomas Moody. 
Rookwood, | challenge him. 

- Cl. of Arr. Richard Bealing. 
Rookwood, | challenge him. 

Cl. of Arr. Thomas Evans. 
Rookwood. | challenge him. 

Cl. of Arr. Thomas Ramwmage, : 
Rockwood. | challenge him, - 


I Cl. of Arr. 
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Cl. of Arr. Edward Towneſend. 

Rookwood. | challenge them. 

Cl. of Arr. William Gunſton. 

Rookwood. 1 challenge him. 

Cl. of Arr. Samuel Freebod)y. 

Kookwood. 1 do not except againſt hum. 

Cl. of Arr. Philip Wightman, 
Rookwood. | challenge him. 

Cl. of Arr. There are now Thirty two challcng'd. Joh» ef axe 
Rookwood. | challenge him. 

Cl. of Arr. William Strowd. 

Rookwood. 1 challenge him. 

Cl. of Arr. Daniel Byfeild. 

Rookwood. | do not except againſt him. 

Cl. ol Arr. Benjamine Noble.” 

Rookwood. | ave nothing to fay againſt him. =( Hewas Sworn.) 

C/7.of Arr. Crver count them. Samuel Powe!. : 

Cryer. One, Sc. 

C |. of Arr. Benjamine Noble. | 

Cryer. Twelve Good Men and True, ſtand together and hear- your 

EV1IJENCE. 


(He was Sworn, \ 


(te was Sworn.) 


The Names of the Twelve Sworn were thele, 


Samuel Powell (© George Carter 

Arthur Bailey William Atley 

John Webber _ J Fohn Marſh : 
George T redway Samuel Freebody 


Daniel Byfeild Gd 


Timothy Lennoy 
Benjamine Noble. 


Fohn Harris , 


LI}. Holt. Look ye, Mr. Phipps, your Objection upon the Inditment 
{};pr mc, and thecetore | would ſpcak to it now ; You faid it might be as well 

a Copy of the Inditment before it be Found, as well as this a Copy of the 
Pannel bctore it be Returned. Now that can't be, for an Indictment 1s not 
an Indictment ll it be tound, 1t 1s only a Wruing prepared for the eaſe ot the 
Jury, and for Expedition ; 1t 1s nothing till it is tound, for the Jury make it 
an [agictment by finding it, they may alter what they pleaſe, or refuſe it 


 ablolutely. And it rhe Jury, upon examining the Witneſſes, would only 


prefer a Matter of Fat, with Time and Place, the Court might cauſe it to 
be drawn up into Form, without carrying 1t to the Jury : Again, There 
nceus no Bula Vera, tor that is only the Jury's owning that which the Court 
Pas prepared and drawn up for them ; but a Pannel is a Pannel when it 1s 
arr2y'd betore it be returned; and a Copy of the Pannel. given before it be 
71ctu ned, 15 a Copy of the Pannel returned, .it it be atterwards returned, as 
it mull. 

5:r B Shower. But, my Lord, that Notion ſtrengthens our ObjeQion that 
we hit imade, that makes it neceſſary that we ſhould have a Copy ot the 
4}! 2, as well as the other part, to meke it a true Copy of the whole In- 
Q1CTHTICiiH, 

2 C . tht Taat's another thing, we will talk of that another time; but. 
Puts © £2215 Only as to his Objection which {lipt my memory, becauſe I 
019 ave noching remain unanſwered. 
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( 19) 

Mr. Phipps. My Lord, when the Bill is found, the Copy that we dcliver« 
ed before is as much a true Copy of the Indictmenc as our Copy of the Pan: 
nel is a Copy of the Jury returned. 

L. C. J. Holt. A Pannell is a Pannell when 1t 1s arrayed but a Bill is not an 
Indi&tment till it be ftound ; one cannot fay a man in ditatus ex/iſtit till it 
be found all that we ſay of u, betore it be found that that there was guedan; 
Billa preterred to the Grand Jury, and it the Jury bring it in /enoramus, 
whereby they diſown the Preſentmenr, 1tis cancelled, and there is no Record 
of it, nor nothing only a Memorandum in the Clerks Book perhaps, that ſuch 
a thing was. Well, go on. ” 

Cl. of Arr. Cryer, make Proclamation. 

Cryer. O, yes ; If any one can inform my Lords the King's Juſtices of 
Oyer and Terminer, the King's Serjeant, the King's Attorney General before 
this Inqueſt be taken of the High Treaton whereof Ambrofe Rookwood , the 
Priſoner at the Bar ſtands indicted, ler them come forth, and tiacy thall be 
heard, for now the Priſoner ſtands at the Bar upon tis deliverance, and all 


others that are bound by recognizance to give Evidence againſt the Prifoncr 


at the Bar, let them come torth and give their Evidence, or elle they toi fvir 
their Recognizance. | | 

Cl. of Arr. 4mbroſe Rookwood, hold up thy hand. Which he did] 
You that are ſworn look upon the Priſoner, and hearken to his Cau'e, he 


ſtands indicted by the Name of Ambroſe Rookword, of the Pariſh of St. Pau! 


Covent-Garden in the County of Middleſex, Gent. For that he, together with 
Chriſtopher Knightley, not yet taken, Robert Lowick, and Charles Craulury, 
and divers others talſe Traytors, Sc. prout in the Indictment, muta- 
tis mutandis and againſt the form of the Statute in that caſe made and 
provided ; upon this Indiftment he hath been arraigned, and upon his Ar- 
raignment he hath pleaded not guilty ; and for his 'Tryal he hath put him- 
{elt upon God and his Country, and in which Country you are, your Charge 
is to inquire whether he be guilty of the High Treaſon whereof he ſtands in- 
dicted, or not guilty: If you find him guilty, you are to inquire what 
Goods or Chattels, Lands or Tenements he had at the time of the High 
Treaion committed, or at any time fince: Ii you find him not guilty, you 
are-to inquire whether he fled for it.; if you find that he fled for it, you are 
to inquire of his Goods and Chattels as1f you had found him guilty : It you 
fiod him not guilty, nor that he did fly for it, you are to ſay fo, and no more, 
and hear your Evidence. 

Mr. Mountague. May it pleaſe your Lordſhip, and you Gentlemen of this 
Jury, this Indictment that has been read to you does charge the Priſoner with 
High Treaſon tor compaſiing and imagining the Death of the King, for endea- 
vouring toſubvert the Government,and to ſubject the People of Eg/and tothe 
Slavery of Lews the French King, and tor this End the IndiAment lets forth, 


that the Priſoner at the Bar did privately meet with ſeveral falſe Traytors, - 


to conſult how they might compals the Death of the King, and commir 
thoſe other Treaſons ; and that the xoth of February, at Covent-Garden in this 
County, it was agreed among them, that they ſhould get together 40 Horte. 
men, whereof the Priſoner at the Bar was to be one, and they were to lye in 
Ambuſh, and ſer upon the King 1n his Coach upon his return from going 
abroad ; ſome were to attack the Coach, others to attack the Guards, and 
there were to kill the King in the Coach ; and the Indictment does likewiſe 
charge the Priſoner with gathering together Horſes, and providing Arms for 
this purpoſe. To this Indictment, Gentlemen, he hath pleaded not Guilty ; 
we ſhall call our witneſſes and prove the Fat, and when we have to done, 
we donot at all doubt but you'll do your Duty. 


Sir B. Shower. 
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Sir B. Shower. My Lord, before the Witneſſes are called we have a doubt to 
propole to your Lordſhip upon this Act oi Parliament, and that is, whether 
we are totake our Exceptions to this Indiftment betorc the Evidence be open- 
cd or given ? ; 

L.C. J. Hos. It ſhould properly be betore the Jury is worn. 

Sir B. Shower. The Words of the Act, my Lord, 1s beiore the Evidence 
TIVEN. | : : 

L.C. J. Holr. The Ad provides, That it you do not take the Advantage 
cf it before the Evidence given, you ſhall not move that in Arreſt of 
Juvtgment. | TREES 

Sir B. Shower. It only ſays before Evidence given, and no Evidence has yet 
bcen given. | os 
; L. C. J. Hot. But you are certainly very irregular in point of Practice; 
no body ever took Exceptions to an Invictment atter the Jury was 
ſworn. 

- Sir B, Shower. If your Lordihip pleaſes to Jet the Words be read of the 
Act of Parhament they are thele, That no Inditrent ik:]1 be quaſh'd 
unleſs Exception be taken in the Court where the Trya. ihal! ve. Telo.e any 
Evidence given in Court upon that Indictment 5 whici, we ay, flrongly 1m- 
plies that the Law-makers thought i: might be done at any time tetore the 
Evidence was given in open Court, befides that the Law tskes notice that after 
Conviction it ſhould be of no ava:l, it would have been a very improper Ex- 
preſlion before Evidence given in open Court it it had meant before the Jury 
were ſworn and charg'd ; tor the V' ord Evidence ſuppoles the Tryal Com- 

- menced : It they had intended it crurwile, that 1s, that it ſhould be before 
the Jury is (worn, they would have exprelt 1t to be done at the Arraignment ; 
but mentionirg it to Le done 10 the Court where the Tryal 1s to be, betore 
| Evidence given, that ſuppoſes the I::d:&menr to be at [five betore the Party 

: necds to make his Exceptivuns. T herciore, my Lord, we hope we are regu- 

lar in offering our Exceptions now. 

L.C.]. Felr. Pray what fay you to it, Mr. Attorney. 

Mr. Ait. Gen. Tiuly, my Lord, I think they are no way regular 3 for, 
with ſubmillicn, I rake 1t, that though this Act of Parliament has indulg'd 
them in ſeyceral things which were not allowable by Law before, yet as to 
tins part ah, are not allowed to take Exceptions to the Indictment, other- 
Wile then they could before this Act was paſt: Nay, fo far from that, that 
1 your Lordlhip Louks into the Act, you find they are reſtrained in this 
poirt from an Advantage tiiat ihey had before ; that 1s, they ſhall not move 
ay ſuch thing as are there mentioned, atter Verdict 1n Arreſt of Judgment; 
fo that this part is re{triftive to the Priſoner, and takes away ſome Advan- 
tage that he had belore; which was, moving 1n Arreſt of Judgment after 
Verdict ; but it leaves the making Exceptions as to any time betore the Ver- 
dit, as it was before ; which was betore Plea pleaded ; but not after the Ju- 
ry {worn : For it cannot be denied that 1n point of Practice ſuch a thing as 
th:s ti.at is now offered cou'd not have been done before the Att. I wou'd be 
glad ro know whether they can ſhew any Preſident of any ſuchthing as they 
now cuntend for. Thry ſay, the Words of the Att are, Exception muſt be : 
Laken buture Evidence given ; bur that muſt be taken at (uch a time as they 
might by the Courle of Law do it betore : For when the Jury 1s {worn, they 
mull give a Verdict, and I do not know how they can be diſcharg'd with- 
cut givinga Verdict; theretore unleis the At had given Directions for a 
Particular manner of Proceeding 1n this matter, which it has not done, your 
Lo: 9331p Will nor, | preiume, do it in any other manner than as it was before 
'; aut made, and if there be no preſident to be ſhown of any ſuch thing 
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as this, of taking Exception to an Indiftment after the Jury Swori 
and charg'd with the Priſoner ; . then there is no Power in this A&t of 


Parliament, givett to theni to take Exceptions to the Indiftment at this 


time, we-take it the Motion is very Irregular upon all Accounts. | 

Mr. Sol. Gen. My Lord, We firſt ſay, that it is not proper for thera to 
make any ſuch Motion as this upon this Act of Parliament, till they tell 
'vs what their Exception 1s; that we may ſee whether it be within the 
Wards and Meaning of this Ad of Parliament. Thc only thing now 
that is proper for us to conſider, is the Iſſue Joyned, and ti.2 Inquiry 
whether the Priſoner at the Bar is guilty of the High Treaſon of wliich 
he is Indicted, to which Inditment he has pleaded Not Guilty, that's 
the thing that is now before your Lotdſhip to be tried, they have room 
for Exceptions to the Indictment afterwards, for ſome Exceptions I mean 
(1 do not know what their Exceptions are) but it they be ſuch as may 
be taken after the Verdi&, then | am ſure they are Irregular now in their 
Motion, and they can ſhew no Prefident when it was done after Plea 
pleaded and Iſſue joyn'd, as it is in this Caſe. 

Mr. Conyers. The Advantage that the At gives the Priſoner, of having 
a Capy of his Inditment fo long before Tryal, is to enable him to plead, 
or to take Exceptions to Quaſh it; bur I never heard a Motion to Quaſh 
_ an Indi&ment after a Jury. is charg'd to heat the Evidence. Certainly 
they ought to do it before Plea pleaded, and not now to come to make a 
Motion to Quaſh the Indi&ment, after they have pleaded, and the Jury 
Sworn: Therefore we ſubmit it, upon the conſtant Practice in like Caſes, 
to the Judgment of the Court. | 

| Sir B. Shower. Ia Anſiver to that which Mr. Attorney has faid, That it 
is an Improper Time; I thought truly I had moved. it for the Advantage 
and Eaſe of the King's Counlel, that they might not proceed upon this 
Tryal, when perhaps after all their Trouble, the Foundation, which is the 
IndiAment, may Fail. ' I have a great many Exceptions to the Indict- 
ment, they ſay we ſhould name what our Exceptions are, I will acquaint 
- them with them as faſt as I can, if your Lordſhip pleaſe, the Indictment is 

yery Loole and Uncertain. | 

L, C. J. Hole. Certainly the Motion is Irregular 1a Point of Practiſe. 

Sir: B. Shower. My Lord, We were afraid we ſhould be excluded from 
taking theſe Exceptions after the Evidence given. % 

_L.C. J. Holt. So you are by the expreſs words of the AQ. 

. Fir B. Shower. Then certainly we may do it before the Evidence 

iven. | | | 
-#3 C:J. Holt. But the At does not fay, Ye ſhall do it at any time 
before:the Evidence. given, eſpecially in ſuch an Irregular Manner, after 
Ifgue Joyn'd, and the Jury Sworn. Suppoſe Mr. Attorney had given 
ſome Evidence. : FE | : 

Sir B. Shower. Then, my Lord, I agree we had been without the 
words, therefore I now move it before the Evidence, becauſe the A& of 
Parliament has given me a Liberty to do it before the Evidence given ; 
for the Law having given-this Liberty to the Priſoner, to make ſuch Ex- 


ceptions within fuch a time, your Lordfhip will not reſtrain us from 


_ making uſe of that Liberty turther than the Law, has reſtrained, but we 
may make uſe of our Exceptions _ the Evidence given, —_ to 
pe? uce 
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( 22 ) | 
Induce your Lordſhip to Quaſh the Indictment, or the Jury to find us 
Not Guilty, as we hope your Lordſhip will direct them ro do; for what 
is more common upon Indictments, after the Jury are Sworn, then if 
Facts appear upon the Record not to be {ufficiently atledged, the Court 


will dire rhe Jury to find the Party Not Guilry. We think this At 


does give vs this Liberty, otherwiſe I know not to what purpoſe it was 
made, the very meaning ſeems to be, that 'the Exceptions of the Counſel 
for the Priſoner might bs of Prejudice to the King ; and therefore it ſays, 
Atter the King's Evidence guven, and the: Fa dilcovered, no ſuch Ex- 
ception ſhall be made; therefore we muſt make it before the Evidence 
oven, otherwile what this A& of Parliament that was deſign'd in Fa- 
vour of the Priſoner, will prove a very great Hardſhip upon him, - eſpe- 
cially in cale of an imperte&t Indiqment, as we apprehend this is, and 
he will be in a worſe Condition than ever he was; he muſt take his 
Exceptions now or not at all: The AE ſays, He 1s not to take it after 
Evidence given : And by Conſtruction the King's Countel would have it, 
That he ſhould not give it before': And conſequently he has no time at all 
to pive 1t. ; 277 = 

7. C. ]. Holt. Have not you had time to do it before now - Sir Bartho- 
lomew Shower, certainly ycu' had? You had time this. day Sevenight 
when you were Arraign'd ; ' yon have had your ' Opportunity if you 
would have taken it; the Jury #re now charg'd, the Indictment is opened, 
they have been told what they are to inquire of, and now you would break 
in and take Exceptions to the Indictment. h = - 

Sir B. Shower, My Lord, This is a new A& of Patrhament, | it ſays 
we ſhall take our Exceptions before the Evidence given'; which we take, 
it is any time before Evidence given; and it your ' Lordſhip will not 
allow us to do it now, it may be we- may* loſe the Benefit of it abſo- 
lutcly. T1” ED Be TS 
LC. J. Holt. It is one Queſtion whether we ſhall allow it or no, 
and another Queſtion whether you: can claim it or no: Certainly ir is 
an Irregular Motion, and the !ike' of it was never offered in any Caſe 


- 


- before, be it Criminal or Civil : For if it be a Criminal'Caſe that is 


nor Felony of Treaſon, ' when ' the Ifſſe comes to Tryal upon an In- 
dictment, Did you ever know an Exception taker to- the {Indiment 
alter the Jury were charged 2 Certainly it 1s contrary /to all Practiſe ; 
and it is not Fair, the Court is not well dealt with, ©y out have -had! an 


Opportunity before, and will you now! put -the Court -and-the Jury to 


ſo great deal of Trouble, _ to ſtay till the Jury be called over, the:Pri- 
ſoner called to his Challenges; he has challenged Thirty four; - the Jury 
is Sworn, the Indiament is read ro them, the -Chatp&piven them; : the 
Counſel have opened the Tridifment, atrd>now wherl the-buſine(s'is onl 
to try the Iſſue with which the Jury gre charg'd, you cot to turn'y 
quite round, by taking Exceprjons'to the Indictment.” APN + YG 
Mr. Phipps. My Lord, We take it "the "Ad gives us this'time: to: d6 
| | en epwy 13-0 1301 EE avV10 CET WG DELL 
 L. C.J. Holt. You know you had Hirtother ' time 'mote' proper” #6 do 
if | 09970 moy , | TW TIO! 141999 
Mr. Phipps. My Lord, If we have-not'tite now, thin this Clauſe, with 


humble Sabmiffion, ſignifies nothing af M7 0 
: 7 L. C.J. 


z z 


( 23 ) 

L.C. J. Zolr. The Clauſe was made in this RefpeQ, to your Dil- 
advantage, becauſe .you ſhould have a Copy of the Inditment, 
whereby you might have an Opportunity to adviſe with Counl:l, 
that they might Inſtru&t you how to Plead, and to take any manner 
of Exception before Plea pleaded, it ovght to be before the Tryal, 
and now becauſe of this Advantage, _ it provides that you (hall cake 
your Exceptions before the Tryal, and not move them in Arreſt ot 
Judgment ; that 1s the meaning of the AQ, 


Mr. Phipps. Then, my Lord, there needed no time at all to be 
mentioned in the Act, but have left it as it was at Common-Law. 


EE J. Holt. Yes, Yes, there did need a Time to be limited, for 
_ this Clauſe was made I fay in your Diſadvantage, in deprivivg the 
Priſoner of the Benefit of ſuch kind of Exception in Arreſt of Judg- 
ment, becauſe of the Advantage that was given in the tormer part of 
the Aft, where you had time given you 'to, make your Exceptions , 

for which end you are to have a Copy of the -_— five days be- 


fore you are called to-plead. 


Sir B. Shower, We could not come before, iny Lords as we appre- 
hend, becauſe the words of the AQ are before Evidence given. 


L. C. J. Hole. But] tell you, rs Clauſe » Was pon for your. 'Benefit; 
but for your Diſadvantage. "59 
"FELT ; 


Sir B. Shower. My. Lord,: PDE DE, arj bs him the very words 
of the Ac of Parliament, if the meaning of the, Law-makers was as 


the King's Counſel now Contend to have 1t ; they would 'never have - 


uſed thoſe words: before  Eyidence given in oper Court, but have ſaid 
they ſhould have” "had no' 'Advanta$e of the Exception, unleſs it were 
before Plea pleaded; . it does nat ſay it ſhall be after the yerdi, or 
before the Verdict ;” but before" the! Evidence given: New it they 
had meant what- theſe Gentlemen ſay, they would. have «appointed 
it to be before the Verdi, which would have--included the; .Tryal ; 
becauſe then it had': been like the Penning.'of, otter .Acty of 'Parlia- 
ment, the Statutes of Feotazles and the hke, which ſay, That alzer a 
Verdict, ſuch and ſuch Exceptions" ſhall not, Arteſh © Jadgment 1 ;But 
if they” can ſhew 'mie/gny Statute that is penn'd; like this, ..they give 


me an anſiver: All thoſe Statutes are, That no Judgment ſhall be - 


Arreſted or  Delay'dnupon ſach;on luc -Jedgney aliny a:Verdict : 


Butihere-1t ſays:;,/ Thy, ſhajl aotr, Arzglt.: alels the. Ex- 
ceptinn;' be;takeh before: Eyidt Elyen gh, ap we . My ah 
 Weiſabmit it toi yewei:We'lthink whe rig cn A inte 

what by that particylas,way. 4: Exprelito Dilecen, i p {oth nt 


ARs gf; pl 5 ang.truly if it Lhe not &- we of ffer, to y 
OILS Call ye No meaning at al all. 6h 5 IG OT 

ff 42. Gen Truly, my: Lord 7.we thilkit: © very el wha 
the Þabliament ineameby this 'Clande in this|AR, -the: Defigti was, to 


kg aloe Priſner from moving'in- Arreſt of Judgrieors: for Mis 
the! tor fil Lathe;! or litcle'Marterof Form, if /he' did hot move 


oo AS » _— 
FIRES 7 5 BY F> 0 
yn tie eget. apt On pn. te ard os Kio rabery Pe bers merch Ab Wer with ns T2, tu Me. 14 br Rn r5 rt» 7 SHLV Cs my 
LO; We k 
2636- © oy f = 


#1 proper tie; taying ſuck a :Liberty- allow him, as ta+bave 
| a 


+ 


«a 


OY by 


-—» 


« "I @+ F * 
tO AI ee es I Hs 
- Vow SO ow g 


ES > ITE let WE Le AE; 


tr 
iter ov 


— wha g 
OM es [232 So ec pn dogg: ts 
—_ , G - ” « a mw Þ 

obo "m, . " . —_— 


on bo 0 3614 $'- NE $ 
RE A, EE II. & el Et 2X7 


". pe . PROT ——_—_ 
TT SS mm Err or ron wIm_7;; 
KK —q__ OY - LES ws a 
v7 od 
—— ras 


_— 


(£207 g's 


=” —_— 
1 omg gr 


* i Ps as 
a Xe. 1 


—_— 


— —_—__—— 


me _—y 
an, ® 


* -2K + % a0 > 
_— "2 . a 
ues. »; 
LOwny 


Nags 


4", Oy nr ey 
tot ogp n 
m__— Fu 
2 
es 


XE C4 220m 
2 » _ "i, %» 
+ _ "> *.4 


_— e.. 0 


AR IS 


my OO; 
_ m—_ * 


"Oe , 
. Va \ Ds _ | = ” 
vw, wy thang. # L <4 hi LE at. - - : 
, - FS. St , & 4 = FI ,0” F " 4 2T 0 a 
Se at > F: he, EP TRATION 7 ITY on Wo Prey 
E s :.4 Ie. Y . = P, my © * ag E XZ F 2. L * "* ” & #4 0 bo . 4 =. wo one ,- : T7 - » - 
p- " » WF -_ 1% ® » +5 by Xo - | na, - os i. a 64 : +. >* þ Þ 
4 "Rp" | SF $L-W-7.-4 7 Fn +6 k —_—_ wo . 7 > wy iy - re 
274 5 *Þ*: > NINE” Dr : - 4-4 Lu —___* : HS: J SE. - : 
- - £ = —e On > 4 "; 50 : Le - My S.4 is p * F * I 
4 bf 4 G ”s : Sr \ S » ao - > G- of - « is is 
5 > ; 0 So 2 $. 4 pr . - -F oe - . - : s : 
# & the o 4 ou 
” #. = is »,® ow F 


R 5 4 2 _ 4 - (90 
205 LE Gas 


( 24 ) 

2 Copy of the IndiFtment ſo many days before he was compelkd to 
plead : They inſiſt upon it, that the words are, Before Evidence given ; 
It is ſo: But what can be the meaning of that ? It muſt be at ſuch time 
as the Law allows ; it is not making a new Method of Tryal; you 


_ ſhall take Exception before the Evidence, that is, before the Tryal, 


for it can never be intended, that they meant to alter the Courſe, and 
let the Council break in between the time of the Jury's being Sworn, 
and the Evidence given, that by no Law could ever have been done 


before. | | 
Sir B. Shower. Pray, Mr. Attorney, when would you have us 


do it ? 

Mr. Att. Gen. Regularly before Plea pleaded, at leaſt-wile before the 
Jury be Sworn. | 

L. C. J. Holt. Undoubtedly this is not Regular, it is contrary to all 
the Courſe of PraQtiſe, it is not fair Dealing with the Court. Bur 
then there is another Conſideration in the Caſe, that I would have you 
think upon : If ſo be this had been at a Tryal by Nzf Priw, then 
the Judge of Nifi Prius is only to try the Iſſue; but now here the 
very Record is before us, and we are Judges of the Record, as well 
as we are to afſiſt the Jury in Trying the Iſſue, Now take it in any 
other Caſe of the like nature, Suppoſe a Tryal at the Bar in any Civil 


| Cauſe, though this be contrary to Praftiſe, and the Court not fairly 


dealt with, yet when we have the Record before us, and find an Error 
in the Record, cannot we Quaſh the Inditment and Diſcharge the Jury. 
That is the Queſtion, Mr. Attorney, though I muſt confels, 1-do not know 
that it has been practicable. 

Mr. Att. Gen. No, my Lord, in a Caſe of Treaſon, where the Jury 
are once charg'd, they are to give a Verdi, they muſt either Acquic 
or Convia. | 

Sir B. Shower. It was done in Whitebread's Cale. | 

Mr. Att. Gen. But I know what has been uſually chought in that Caſe, 
and 1 believe they cannot ſhew-me another. - 

= C.J. Helr. Nay, that this is a very Irregular Motion, is very 
plain. 


Mr. Sol. Gen, Certainly, my Lord, you muſt take it as the Law 


was before this A, for this Clauſe does aothing for the Priſoner, 'but 


is againſt him. : 

L. C. J. Holt. | know it is not for the Advantage of the Priforer, 
therefore [ put it as a Cafe in an Afton, or an Indictment, as'the Law 
was before, whether this beiog a Tryal in the fame Court where the 
Inditment was found, and we find an Inſufficiency in the Record-be- 


| fore us, whether we catmot Quaſh the Inditmentr. 


Mr. Sol. Gen. Your Lordſhip. mentions Civit Adjons, with Sub- 
miſſion, nothing of that kind could be done after once the Canſe came 
to Tryal, but in Criminal -Canfes, according to the: Courſe of Pradiiſe, 
w':ch will always be the Law till particularly altered. | believe no body 
can pretend, that after Iſſue joyn'd,':2nd a; Jury charg'd, any 006-can 
move to Quaſh the Inditment. Ethiok It have heard jc often {aid inthe 
Court, that in Capital Cafes, as High Treaſon, you mey pur in a Pleg in 


[on] 
abatemcnt of, but not a Motion to quath an Indi&tment; I am ſure it 
was diſallowed where T moved to quaſh an Indi:tment of Murder, let 
them but thow any preſident of this nature. | 

Sir B. Shower. We will ſhow you, tho' this is the firit Caſe upon rhis 
Act of Paritament, thercfore to ſhow any practice upon it would be very 
hard to require of us. - 

L. C. 7. Holt, But can you ſhow it before this Clauſe in this AR of 
Parltamear, w hich, as [ told you, is not for your advantage, it does not 
give you taat liberty that you deſire. 
 vzr B. Shower, All the Clauſes in this At of Parliament ſhow 'd their 
intention was this, that the ſence of the Law-makers was, that we thouid 
have this Liberty at any time before Evidence given, for if there be ful 
words as thow'd they thought ir might quaſh'd at any time, tho' rhicy 
were mitlaken in the praQice, yet we ſhall have the Liberty thor riey 
intended us, and the wording of this Act ſhows, that the Parla. nent 
thought 4t might be done after the Tryal begua before Evidence given, 
becaule they re:;rain us from taking thoſe Exceptions after the Evidence 
| given, and it is no prejudice to the King at ail really, it is rather for thz 

advantage of the Proſecution, becaule rhere is none of the Evidence di 
cloſed, and therefore if the Indictment ſhou!d be found faulty, 1iill rhe 
Evidence remains undiſcovered upon another Indictment; andI have cft- 
ten heard it ſaid ar this Bar in Caſes of. Inditments for Felony or Treaſon, 


as Murder, or thelike; if any one. did come as amicus curiz, and acquain-. 


ted the Court, that they were going to proceed uponan erroneous Record, 
or give an erroneous Judgment, or do any other erroneous Act, he oughr 
to be received with kindne(s, becauſe he would prevent a wrong doing. 

L.C. F. Holt, That is in the proper time not to interrupt the Tryal! 
when the Jury is once {worn. 


Sir B. Shower. W2 are ready to offer our Exceptions, and we hope it 


i5no prejudice at all to the Ring betore the Evidence of the Fact is given. 

Mr. Phipps, My Lord, I perceive that this Clauſe, as rhey wouid bave 
it, is intended to preveat us from moving that in Arreſt of Judgment, 
which we could have moved before, and ties us up to do it before Evi- 
dence given ; now | would tain know, if we could not before: this Act 
movein Arreſt of Judgment, for miſ-ſpelling, or falſe Latin, or improper 
Latin. | | = LE 

Mr. Att. Gen. You might, no, doubt of it, _ 

Mr. Phipps. They ſay we might, why then, if we could have a time to 
move it after the Verdict, and that time is abridg'd by the Ac of Parlia- 
ment, Which directs thar.it thall be betore Evidence givea in open Court, 
ſure we may take any time before the Evidence given, and thall nor be 
reftrain'd further than the Letter, of- the Law has reſtrain'd us, for this 
Act was intended for the benefit of the Subject, and ought to be conftru- 
ed as much in their favour as the Letter of it will permit. 

Mr. Att. Gen. No doubt of it, it 15.to be done before evidence given ; 
but the queſtion is, at what time it mult be betore the Evidence given, 
whether it muſt not be at ſuch timeasby the courte of practice and uiage 
of the Law it ſhould have been done before; if you will fatisfie my Lord 
and the Courr that ever ſuch an Exception was taken, or an Inaictment 

—— quaſh d 
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| 26 | 
_ _ qualli'd between the ſwearing of the Jury and the giving the Evidence, 
ye ſay ſomething, but I believe not one inſtance of that Nature can be 
given, and therefore it 15 very irregular for them todo it. 

L.C.7. Holt. They.gon't pretend toit, for ought I hear, for I would 
put them upon it, to ſhow me whether they could doit before. 

Sir B. Shower. | don't queſtion, my Lord, but it might be, with ſub- 
million. 7 | 

Mr. Conyers, Did you ever know it before that any one undertook to 
inform rhe Court as amzcus carie, but it was to prevent a wrong Judg-. 
ment, and for that you have your proper time either before Plea pleaded 
by motion to quaſh the Indictment, or afrer Verdict to arreit a Judg- 
ment ; this Act of Parltament has re{train'd you 1in particular inſtances 

that are mention'd from doing it after Vercict in Arrett of Judgment, bur 
having given you a Copy of rhe Indiament before you plead, you have 
had a proper time to make theſe Exceptions, and if you have laps'd your 
time you come too late to do it now, tor fure nobody ever made a Mott- 
on to quaſh an Indictment atter Iilue joyn'd and the Jury ſworn. 

Mr. Soll. Gen, My Lord, I would only mention one Caſe, and thar 
was of Sir Richard Manſell, upon an Indictment of Murder for killing the 
Apothecary in Zo/bourn ; I did my ſelf move to quaſh the Inditment, 
becauſe it was not expreſt in what year of the King the Fat was done ; 

: | but the Court was of opinion we cou'd not move to quaſh an Inditment 
tor that or any ſuch notorious crime, till after the Fat. determined. 

L. C. F. Holt. No, we were always of that opinion, never to allow 
Motions to quaſh Indictments for Perjury, Murder or any great offence, 
but it muſt be moved in Arreſt of Judgment afterwards. 

Mr. Cowper. My Lord, theſe Gentlemen ſeem to beg the queſtion up- 
on this Act of Parliament, as if it had appointed this to Le the time of 
making Exceptions to the Indictment, the Act of Parhament does not ſay 
you thall make your Exception immediately before the Evidence given © 
112 open Court, as if it had pointed out and directed to them that- parti- 
cular time, that then they ſhould rake their Exception and no other time: 
the Act has only ſet a bound, that they ſhall not do it afterwards, bur 
as tothe particular time, it is left as it was before, tothe regular Courſe 
and Method of Proceedings, which is before Plea pleaded. 

Mr. Phipps. My Lord, they do not aniwer my ObjeQion, it 1s, it 
ſeems, a Retitriftion of a Liberty that we had before of moving in Arrelt 
of Judgment ; it ſo, we ought not-to be reſtrained further than we are by 
the words of -the ACt of Parliament, which ſay, before Evidence given, 
that is at any time betore Evidence given, as well after as before Plea 
pleaded. | : 

Sir B. Shower. I would ask theſe Gentlemen, whether the Law in- 
tended that we ſhould have no advantage of excepting againſt falſe ſpel- 
ling and improper Latin. : > | 

_ Mr. Conyers. Yes, they did, but that you ſhould do in your proper 
t1ME. 

Sir B. Shower. Then the time for doing -it muſt be that which the 
words of the Law fay, before the Evidence given in open Courr, and 
that's now. = 
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Ar. Conyers. No, you might have come at the Day of Arraignment, 
and have taken the advantage of it then before you had- pleaded. 

L.C. 7. Holt. Ye have had my opinion what 1 think of it, my Lords 
and Brothers, I ſuppoſe will tell you-theirs. | 

L.C. F. Treby. My Lord Chiet Juſtice has delivered his opinion ir this 
matter, and he thinks fit that we ſhould deliver ours. I think this mo-. 
tion of the Priſoner's Councel to quaih this Indictment after the Jury 
ſworn, 1s irregular and quite out of ſcafon ; the ir:tent of this Clauſe in 
_ this Act of Parhament, certainly was not in favour of the Priſoner, it 
abridgeth him of a Liberty he had before, but gives him nothing : for 
the Law-makers did think they had given the Priſoner an extraordinary 
Favour in the jercgoirg part of the Act, in giving: him a Copy of the In- 
ditment tive Days Leijore fic ſhould plead, and a Copy of the Pannel 
two Days before he thould tc iryed, and allowing him Councel, and all 
theſe advantages were toenabic him to quath the IndiAtment, or the Pro- 
ceſs returned, ſor the Clauſe extoni's to both ; the words arc, That uo 1n- 
diilment nor Proceſs or Retura tiereupon, ſhall be quaſh d on the Motion of the 
Priſoner or his Cuicel for m?/-writ ing, miſ-ſpelling, falſe or improper Latin, un- 
leſs Excejtion concerning ihe {aine be taken and made in the reſpettive Court 


were ſuch Tryal ſha? be by the Priſoxer or h 5 Council aſſign d before any Ev.- - 


dence given in open Court upon ſuch Indithment, nor ſhall any ſuch miſ-wri- 
ting, QC. after Convitl ion be any Cauſe to ſlay Fudgment : therefore they 
made this extraordinary Provifion to reftrain the Priſoner, in part, by 
this Clau'e; as much as to ſay you have an advantage of the Copy of 
the Indictment, and you may make uſe of that to quatih it by Motion, if 
you think fit, as you may alio the Proccfs, but « ſhall be befere Evi- 
dence given. "Tis true, thoſe are the words, but the uſing that term, v/z. 
quaſhing {ach Indictment or Proceſs, thows it muſt be done in ſuch a way 
and time as is proper for quathing : and the very Words are, that it ſhall 
"be upon Motion. Now we arc to expouna thoſe words. And I fay, a 
Motion to guaſh an Indictment, mu't be underſ.ood a, Motion in the pro- 

per Seaio1, which I think 1s betore Plea pleaded ; but at lealt before the 

Jury is tworn. There were three times when the Priſoner might have 

had tl advantage of a fault in the Indictment belore this Ac: 1. By 

Motion © quart it before ca picaced, 2. Then alterwards in Arreſt of 

Judga:cni: and 43. After that by Writ of Error, Now this Clauſe of this 

AQ : 1s away the Privilege of moving in Arreſt of Judgment for mit- 

writing, &c. but faves the advantage upon a Writ of Error, and upon a 

Motion to quaſh the Indictment. We are to conſider what 1s a proper 

time for a Motion to quaih an Indi&tment, the Motion 1s to be made to 

the Court, and1o them atone. Ir 1s nor to be made to the Court and the 

Jury. When the Jury 1s ſworn, all Appiication 15 to be made to the Court, 

as having a Jury preſent which they are to allift in the Tryal and Deter- 

mination of the Fad only. What uſe then 1s there of the Jury, when 
you make this Motion, winch conliſts only in points of Law2 They 
muſt ftand by ard be out ct Otiice all the while this Motion is making : 
and it is not reaſonable, nor certainly ever was intended that after a Ju- 
ry is ſworn to try a matter of Fact, they ſhould ſtand idle, while you 
H-2 move 
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move a thing which you ſhou'd have moved before tney came to tie 
Bar, ſuppole you ſhould now move fome Exception to- the Yerrre, and 
the Return thereupon, ſhou'd we, when we and you alſo have admitted 
the Jury to be {worn, quaſh the Proceſs whereby they are Re- 
turnd? And yet we may as well do thar as this. For, the Act pro- 
. vides in the very ſame. words concerning Quathing Preceſs and Indif- 
ments, Bur, when the Jury is ſworn, and ready ro receive their Eyvi- 
dence, ſure, then it 1s out o' all ſeaſon to make ſuch a Motion, there- 
fore I do not think the Parliament intended by this Clauſe (which was 
a kind of Exception to the Favour the Prifoner recety d by having the 
Copy of the Inditmenrt) to inſtitute a new Metnod of Proceedings for 
Motions to Quiſh Inditments, even when a Jury 1s at the Barr and 
; ſworn to try the Iflue, and there isnothing proper to be proceeded up-- 
on Lut only to hear the Evidence produc'd for the proof of that Iſſue, 
till the Jury is diſcharged. Bur Qiill this I would ſay ; this 1s a newiCaſe 
and upon a new Statute. T am truly of Opinion, thit the Motion is 
afrogether Unſeaſonable and Irregular, and ir thould have becn made-be- 
forc, and you had a full Opporiunitvy ro make it this Day Seven-night 
before Plea pleaded, and you might likewiſe to Day bciore the Jury 
was ſworn; therefore when the Jury are now at the Bar actually en- 
ter d into, and imploy'd upon the Service, the Court ought- not to be 
| Interrupted by fuch a Motion. Yet nevertheleſs I would propound this, 
that, ſeeing it is a new Caſe and upon a new Statute, the Court would 
| forgive the [rregularity (for I think it does need Forgiveneſs) and if the 
———  Kiog's Councel will Conſent to it (to prevent any Error or any pre- 
tence of Hardſhip upon a new Law) that we ſhould hear their Ex- 
ceptions. | | 
L. C. Baron. This AC of Parliament, as it has given a Benefit to the 
Priſoner that he had not betore, in allowing him a Copy of his Inditment 
in order to his taking Exceptions to it; ſo it has Reſtrained him as to the 
time of making thoſe Exceptions: Thar he ſhou'd have a time for it, there is 
no Doubt ; and the time limited for it, as this At-ſays, muſt be before 
Evidence given, becaule it might well be thought unreaſonable that there. 
thou'd be any Quaſhing of the Inditment at the Prifoner's or his Counſels 
motion after ſuch time as the King had given any Evidence whatſoever 
in the Caſe, for that woud be a Diſcovery of the King s Evidence, and 
great Inconveniencies might enſue thereupon ; but the Queſtion is at 
what time this 1s to be done; Whether it may be at any time before Evi- 
dence given,or no; it was intended ſurely thit the Motion to Quath the In- 
dictmenr and taking Exceptions to it ſhould have their proper time as well 
as effect, and that mult be before the Tryal ; but it was not the Intent 
of the Act to alter the Method of Proceedings formerly uſed in Crimi- 
nal Caſes, for after the Jury is Sworn it is their proper Office to de- 
termine the Fat ; now 1t before this At of Parliament (as it hath been 
ſaid) it never was allow to take any ſuch Exception as this after the ſu- 
ry ſworn, but that tae Regular time for ſuch Motions, is before Plea 
pleaded or Jury ſworn, thar is, b:fore Evidence given, as the Act of Par- 
lament dire&ts; for 1t 1s not ſaid, as Mr, Cowper obſerve, that it ſhou'd 
be 
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L 290. 

be iminediately before the Evidence be given. I dy not {uppole this 
Act alters any thing as to the Method of Proceedings from whar it 
was before, but that this Exception now comes improperly after rhe 
Jury ſworn, when 1t ought to be taken before Plea pleaded, ar leaſt 
before the Jury ſworn. It is a n:zw A of Parliament, and this is 
. within the words oi the Act that it is before Evidence given, as the 
Countel tor the Pritoger ſay the Ac dircs. - I take it you have loſt. 
the Regular time for making rhis tort of Exceptions, and you would 
invert the whole Method of Proceedings upon ſuch Tryals as thefe : 
tor to. what purpoſe is it to take Exceptions to quaſh the Indict- 
ment when the Jury are once charged with ir? If it be an Ind &ment 
that ought to be quaih'd the Jury eughr not to be charged, you 
have haJ two times, and they are both of them claps'd tor this 
matter, that 1s, at the Arraignment and betore the Jury ſworn ; ver 


[| would propoſe it to the King's Councel as my Lord Chict Juſtice 


of the Common Pleas lias done, 1t being a new Caſe, that it ithou'd 
at this time be contented to, thar the Exceptions, as the Miſ-writing, 
Mif-ſpeliing, falſe or improper Latin might be made, but that for the 
jurure it may be taken notice of that ſuch Exceptions are to be ta- 
en before the Jury Le ſworn. 


Mr. F. Newle, | woud begin with the Propoſal, becauſe, I be- 


lieve, 1 may not be lo clear in my Opinion, otherwiſe I mu't deliver 
my Thoughts according to my Judgmeat, but I woud have the 
King's Councel conſider of the Propoſal. 

Mr. Att. Gen, My Lord, for us to conſent to that in ſuch a Caſe as 
this, where the Court thinks it not Regular, would be pretty hard to 
defire of us if any thing of advantage ſhould happen on the other 
fide, I verily think the Counce] for the Prifoner will not be fo ready 
to conſent to wave any ſuch advantage, nor am I for asking them to 
do it; this Clauſe goes only ro ſome taults in the Inditment ; Miſ- 
ſpelling, Mit: writing, falſe and improper Latin, that is all that they 
are Reitrain'd from moving in arreit of Judgment, any thing elſe, 
any Uncertainty or other matter that is not comprehended under 
theſe Particulars they may rake advantage of ro move in ſtay of 
Judgment after a Verdict th s Clauſe does only abridge them from 
moving in Arreſt of Judgment for Miſ-writing, Mif-ſpelling, falſe or 
improper Latin, therctore it your Lordſhip thould think it reaſonable 
| we ſhould conſent to ler them in to make any Exception now, it 
 mutthe confin'd to thoſe particular Objections of falſe and improper 
Latin, there can be no colour to make the Liberty larger, becauſe for 


any thing elſe they are not reſtrain'd from moving it in Arreſt of 


Judgment, for thcre can be no hardihip in that Caſe as I think they 
have no reaſon to complain that there has been 1n- any other part of 
tae Caſe, but for thate Particulars that there may be no Complaint 
of Hardſhip, if your Lordihip thinks it reaſonable we ſhould conſent 
it my be we may be prevaild upon to do it, though whatever Hard- 
ſhip does happen it is their own fault, and the Priſoner may y_ 
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his own Counſel for that Hardſhip: If we a{lift them now to let them 
in it ought to be taken as a great Kindneſs, and truly, my Lord, | 
am unv lling to do any thing that your Lordſhip and the Cour 
ſhould think hard upon the Priſoner. Certainly it is the fault of 
their own Counſel now the Law has allow'd the Prifoner Counſel 
not to take the proper time and purſue the uſual Methods; and it is 
a firain beyond what s uſual, that we mult help their Faults by our 
Conſent ; however it the Court think it Reaſonable I ſhall not be 4- 
oainlt it, but then I am ſure the Court will take care they ſhall be 
conſin'd to thoſe Particulars that are mentioned in the Act. 

L.C. F. Zolt. No doubt of it: Therefore Sir Bartholomew Shower, * 
are your Exceprions for Miſ-ſpelling, Mif-writing, or falſe or IMpro- 
per Latin ; for if they be ſuch things as you may move 1n Arrelt of 
Judgment, and have that advanrage then there is no colour that we 
fhould break through all the Rules of Procecdings to acmit ſuch an 
irreguiar Motion as this. 

Sir B. Shower, My Lord, in the Caſe of a Life of a Man I will nor 


take upon me to lay what is Miſ-1pc lng, Miſ-w riting, or falſe or 


improper Latin, or what is Subftantial, but all rhat I ſays, I have 

Five ENEROns every one of them imports a Doubt, as T taks it, 

Wor U1y the Cc ideration of the Court, and fome of them effcctual 

enoug't to Quin the Indictment; but for me, when a Man's Lt'e is 
Is 


at iiake, 2d it partly depends upon me as his Counſel, to ſay what 
1s Prope; or imp: oper Larin, or to admit it to be matter of Sut- 


tan. end then to morrow to have 1t come and told me, you 


1: 4. hive mov d ttus to Day, then I am ſure they would have rea- 
ho wo {y, it was the lault of the Priſoner's Counſel, for he would 
ave choſen very ul! Couniel, in me, [ confeſs, if I ſhould confenr to 
pur any ſuch dilaivanrage upon am, I beg the Favour that | may have 
the Liberty to propoſe my OtjeAions, which I think are worth Con 
dering of ; it is for the advantage of the King for us to take our Ex. 
ccptions ail together, becauſe, cite if any of them prove material the 
trouble of the Tryal Will be but miſpence of time. 

L. C. F. Helt. No, we cannor hear all your ObjeRions, but thoſe 
that are mention'd particularly 1 in the Act of Parliament, for ſuch as 
are not mennoned in the Clauſe you have a proper time to move them 
in Arre!: of Judgment. 

Sir B. Shower. Then we will put thoſe that are within the At. 

Mr. Att. Gen. It we do any thing by way of Conſent in this Mat- 
ter, we mult inſiſt upon it, that they be confin'd to the Particulars in 
the Ac, we deſire they may open their Objetions to the Court, 
and if the Cour: thall think they are properly under thoſe Heads then 
they wili coniider of them, 1t the Court be of another mind then they 
mu.t Le reiciv'd till the proper time. 

L.C. 7. 77. Do you Conſent then, Mr. Attorney, that they ſhall 
now take thoſe Exceptions that are mentioned a the Act of Pariia- 
ment. 


Mr. Att, Oey: 


EC 
Fr.” Att. Gen. If the Court think it reatonable upon theſe terms, i 
An. : = | | 7 

Mr. 3. Powys. Let them open them if your Lordihip pleaſe, anG let 
ne keep the Power in our own Hands to co as our Dilcretions ſhall 
direct. | ED pe 1, 
L.C 7. 7olt, Truly 1 do'not know whether we can io any thing 
in this Matter, 1 queltion' much whether it be Diſcretionary in us to 
break: through all che' common method of Proceeding and and admit 
of fuel Irregutarities. | 

L.C. F. Treby. | have a great Inclination to hear them, that we may 
Fet rid of thele pretended Exceptiens, which I am apt to think will, 
when opened, diſappoint the Expectations that may be raiſed by this 
mentioring them 1n general ; for, T have that Opinion of the Abtlity 
_ and Cttcumfpection of the Counſel that F believe if rhey had had Ex- 
ccptions ſufficient to quath the Indgitment, we ſhould have heard of 
rhem at a time more proper than this now berween the Swearing the 
Jury and giving Evidence to them. But, poſſibly, the Counſel may 
think fit to make an Eſfay, and try what can be got out cf this unuſual 
Expreſtion in. this new Act. | 2 Sz 

L.C.F. Holt. No, no, 1 know this 1s a piece of Art, and the Court 
's not well dealt wuhin it. — | 

L.C. F. Treby. Indeed TI am very wiliing to hear them for that Rea- 
fon. | 

L.C.F. #/olt. T look upon it only as meer Trick and a piece of Art 
to taſt the Opinion of the Court. : 

Sir B. Shower. My Lotd, it was my miſtake then, forl take it, if the 
Act of Parliament had intended otherwiſe they would have expreſt it 
other wiſe. | | 

L. C. 7. Holt. Does the Act of Parliament give you another Liber- 
ty and a greater than you had before? does it not defign to abridge 
you of a Liberty that you had before > Certainly it never intended that 
the Court ſhould admit of any Irregular Proceedings. 

Mr. F. Powell. You ſhould have tim'd your Motion bctter, for cer- 
tainly now the Jury is charg'd they muſt give a Verdict either of Ac- 
quirtal or Conviction ; and if you move to quaſh the Indictment and 
your Exceptions are material, the Jury cannot proceed ; you ſee what 
a paſs y our Motion has brought it to, tis certainly a mighty Irregular 
Motion, | 

L C. 7. Treby. What Judgment would you have us give? I would 
ask you that: If any Exception were moved before the Jury were 
ſworn, and it proved material, the proper Judgment were, that the In- 
ditment be quaſh'd; bur now they are \worn, what Judgment muſt 
we give? mult we not expect the Verdict of the Jury firit upon the 
Fat? and muſt we then give Judgment upon your Exception ?- 

Sir B. Shower. 1 know not whether your Lordihip may not 
give Judgment firſt ro quaſh rhe Indictment and then diſcharge the 
Jury. 

L.C.F. Trely. And what if we do not find cauſe to quaſh it, then 


you'll fay, we muſt go on with the Evidence, as we were going NO 
this 
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this interfcring? Are we to be doing two things at once. I am pret- 
ty certain you can ſhow me no prelident for any like proceedings in 
any Caſe: it 15contounding the officesof the Judge and Jury. | 

Mr. Phipps. If your Lordlhips try 'd the validity of our Exceptions, 
and find occaſion to quaſh the Inditment, there will be no need of a 

ury. 

: Z C. F. Holt. Upon the Statute of Feofailes in a civil cauſe, ſup- 
poſe at a Tryalat Bar, it appears upon the Face of the Declaration, 
that there is ſucha miſtake as will be cured by the Verdict ; but if the 
party had demurred, and ſhown it for cauſe, it would have been fa- 
tal. Do you think when he has wav d the benefit of Demurrer and 
pleaded to Iflue, that you ſhall move this and help your {elf by ſuch a 
Motion, becauſe it will be helpt after a Verdict? | 

Sir B. Shower; It this Att had been worded as that Statute of Jeo- 
failes is, it may be we might not. 

L. C. F. Holr. Why, it is not ſaid in the Statute of Feofazles, that 
it thall be good after IfJue joined, before the Jury 1s charg'd or ſworn, 
but that it than't be good after the Verdict. 

Stir B. Shower. It is before the Evidence given. _ ' 

L. C. F. Holt. Could he do lo in any Caie before this Act, and 
does the A enlarge your Liberty or abridge it? - 

L. C. F. Treby. Sir Bartholomew Shower, you inſiſt upon part of the 
words of the Act of Parliament, it ſays, no Indictment or Proceſs ſhall 
be quaſht upon the Motion of the Priſoner or his Councel, unleſs 


- it be made before any Evidence, &c. Now, I ſuppoſe, the Parlia- 


ment uſe that Expreſſion, «pox the Motion, in the fame ſence as it is 
uſed in Law, wvzz. for ſuch a one as ſhould be in the time when Mo» 
tions for quaſhing the Indictments are properly to be made ; now, 
when is that? it is plain, it was always before the Jury come to the 
Bar, nay before the Plea of the Party. If that be the proper time to 
make ſuch a Motion, then that Expreſiion in this Act of a Motion to 
quaſh the Indiftment will very well help to conſtrue the other part of 
the Clauſe that you inſiſt upon : for if the Motion be made before 
Plea pleaded, it is certainly before the Evidence given in your ſenſe. 
And I conceive, that under that Expreſſion [ Evidence given] which 
ſignifies the mazn part, the Parliament intended to comprehend the 
whole procceding to Tryal, Begianing, if not from the pleading Noe 
Guilty, at leaſt, trom the ſwearing the Jury. Before Evidence given 
in Court, may reaſonably be expounded, Before the Priſoner hath fully 
entred into that Conteſtation of the Fatt, which is to. be determined only by 
Evidence in Court. I attended the Court of X7zg's-Bench a long time, 
and I believe that I have heard it faid a hundred times, upon Motions 
to quaſh Indictments of great or odious Offences ; no, try it, ſays 
the Court, we will not quaſh it, plead to it, let the Fact be tryed, 
you may then move it 1n Arreſt of Judgment, Thoſe Expreſiions 
thew'd that the proper time for a Motion to quaſh an Inditment was 
before Plea, tho they in their Diſcretion would not grant a Motion to 
quaſh, in Caſes of ſuch great Oitences. But ſuce they did not think thar 
when a Jury came to the Bar, it wasa tolerable time to move to quaſh 

CE al 


© 33.) 

an Indictment, there was no ——_— of hearing of ſuch a Mo- 
tion then. And certainly this clauſe which is made wholly againſt the 
Priſoner, ſhould not be conſtrued to help him to ſuch a new extraor- 
dinary and abſurd Liberty. | 

Sir B. Shower, My Lord, with ſubmiſhon, that practice goes upon 
8norher reaſon, the Court would not Quaſh; it at all upon a Motion ; 
this Aft of Parliament ſuppoſes that you will Quaſh upon a Motion 
at w time betore Evidence given; We never heard ofa Motion to 
Quaſh an Indictment for Felony or Treaſon, but ſtill the Court 
would always ſay, Demur, or Plead, or move in Arreſt of Judg- 
ment, bur by this Law it ſeems the Sence of the Parliament was, that 
it _ be Quaſht upon a Motion. 

r. Sol. Gen. Sir B, Shower is come towhat I ſaid, that in truth 
there is no ſuch thing as Quaſhing an Indictment for Treaſon or Fe- 
lony, as 1 mention'd. Sir Rich. Manſe['s Caſe, and I think the Rule 
that was given in that Caſe will ſerve now in this Caſe; Iam tor 
contefiting it they be kept within the Limits of the At of Parliament, 
but | muſt Defirc the Opinion of the Court before we do Conſent. 

L.C. 7. H. Aye, aye, go onbrotber New:le. 

Mr. F. Nev/c, I muſt confeſs I cannot but doubt, as this Ad is, 
there were two times that they had liberty of raking theſe Excepri- 
ons to Inditments ; bur indeed, in Murder and Treaſon they were 
ſeldorn adinicted, rill they came to move in Arreſt of Judgmeat ; but 
ſt:il there was always a priviledge, and a time given to the Priſoner, 
be the Crime what 1t would, to take that advantage which the Law 
gzve him, to prevent Judgment againſt him. . Now I agree, it is 
Irregular and unicaſonable to offer it now , and quite different 
from all former practice ; you might have done it before, now the 
AR fays expreſlly it muſt be done before Evidence ; but you might 
have taken advantage before the Jury was ſworn, nay before you 


had Þ cored but you have lapſed your time. Yet truly, not- 
with 


arnding you have lapſed your time, I cannot fatisfie my ſelf 


to take away the liberty that the Law has given the Priſoner ſome- | 


time or other, to except againſt the Indictment. - Ir is. plain, that 
before this Act, after Verdict he might, have moved in Arreſt of Judg- 
ment, now he cannot do ſo ; whather-the fault be in the Councel I 
cannot tel}, but the great prejudice is to the Perſon that is to be 
Try'd, who will now be wholly precluded from _—_— any advan- 
tage of the Exceptions. he has to the Indictment, becauſe by the Act 
he cangot move in Arreſt of Judgment. This ſeems a ſtrong Im- 
plication that the Parliament intended he muſt have ſome time or 
other, bne before. Evidence given, to offer his Exceptions, I ſay 
this only to thoſe particular things that are mentioned in the AR, 
Miſwriting, Miſſpelling, Falſe or Improper Latin ; as to theſe four 
particular things which the Party is barr'd from moving in Arreſt 
of Judgment, I cannot fatisfic my ſelf bur that he ſhould have one 
time or another to take this advantage before the Evidence given, 
and therefore I think he ſhould hors it now : lt is true, it is abage- 
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( 34} 
ther mogular, the fury being ſworn, and it ought to have been done 
ore; but | hope, it it beadmitted now, it will be with ſuch obſcer- 
varion,that no body w:ll ever offer at 1t for time to come. As this Caſe 
4 LLiorc us, and the Act of Parliament, which perhaps may have led 
the Councel into that miſtake, that it might be any time before Evi- 
dence viven, tho' they knew the proper time, and the regular me- 
thed in other Cates, yer I doubr it is hard to put ſuch a Conſtrtiftion | 
upon this A@ on the fudden quite to debar the Priſoner of the benefit 
of his Exceptions to the Indictment. 0s 

Mr. 7. Powe/. T have already declar'd my Opinion, that the Pr1- 
ſoner has had his proper time for making his Exceptions, but he has 
elapſed that time ; but I am not againft that Motion in a Caſe of 
Lite, upon an Inditment for ſo great a Crime as Treaſon 1s, and 
where the Conlequente is fo great, if it may conſiſt with the Rules 
of Law, and it be the Sence of the Court, and the King's Counce] 
conſent to Terthem be heard, I ſubmit to it, nay I would fecond or 
third that Motion that they may be heard. KC. 

Mr. F. Fyres, Truly I amot the fame Opinion, I think weought 
not to alter the ancient Courſe of Law by words of Implication, nor 
goany farther then the Act of Parliament do's expreſs. The ACt ap- 
points that a Copy of the Indi&tment ſhould be delivered to the Pri- 
ſoner ſo many days before, ro enable him to make his Exceptions, 
and therefore deprives him of the benefit of thoſe Exceptions after 
Conviction if Arreſt of Judgment. I ſee no words in the Act of 
Parliament that do alter the' Courſe of Proceedings, as to this Matter, 
from what it Was in all Civil and Criminal -Cauſes before ; Perſons 
muſt take their'advantage of Excepting 1n their proper time, but when 
it comes to 1ifire; rhe next thing to be done is the Tryel ; And truly 


I miſt needs fay the Conheel' are to blame, that knew this fo very 


well, that* if they"have 4ny 4dyantage of Excepting, they did not 
take that advantage fooner, it is their fanlr ; bur ſeeing it is ſo, I am 
of Opinion, not , to forectofe rhe' Priſoner, as the Caſe ſtands. 1 
wotild be render of'Life, but at'the ſame rime I declare my Opinion 
upon this At of Parl{ament-as the reſt of my Brothers tave'done, 'to 
pots the Objettiorifor the'rimne to come ; yet ieeing there is this 

Mtisfortane, and'there would be'a Hatdſhip apon the Prrfoner by the 
getter and neglect of his Councel tn the Cafe of a Man's Life, I would 
beſ6'tender as'ro indulge themi'to'make their ObjeAtions now. 

Mr. B. Powys. 1 am the fame Opinion thePriſoner has lap'ſthis 
tife;: for F take' it this Clauſe' of thrs At of Parliament has'nor al- 
tered the Common Courſe 'of Proctedings, "hay, I'take it' frerifies 
very! little in this Caſe, for certaiff}y it was” intended to difable rhe 
Priſoner, 'and not't6 etrable him! atdll'; ' And therefore; as this Cale is, 
Ithink it very Irregular and TrapraQticable to''thfroduce'ſo great a 
Novelty, as' to. admit "the 'Mgtion 'for *quaiſhing the''Tndictment ; 
Wien'the Jury \is'Sworn, '4nd' when the Fatt" 15" the :onely: fin 
Point:t6 'be Determin'd and ovety' thing'elfvaght, in 'LepaF Cottric 
76-Lome' betoft or after - btit ' for "us to ©o #*rme,” 6he' time 
py | for 


W- : 

jor Pleading, another tinic for Tryal, and another for Arreſt of 
Judgment, All at once, and to have a Jury attending meerly to hear 
Councel at the Bar moot Points of Law, which might be Deter- 
mid ether betore or after the Tryal, 1s ſo very Irregular, rhat it 
realiy Introduces nothing but Contuſion, which Courts of Juſtice 
ought to avoid above all Things, and ought to keep to the proper 
Sealons that the Law allows : Theretore, truly I think in ftri&nels 
of Law we ought not to allow It ; but it being in a Cale of Life, 
and it being a new Caſe upon a new Adt of Parliament, if the - 
King's Councel think's fit to Conſent, I ſhall be for ir, it nor, | 
think in ſtrictneſs of Law we cannot allow it. 

Mr, Att. Gen. My Lord I am very unwilling to deny the Prifo- 
ner any advantage, that he might have had by this Act of Parlia- 
ment, though his Covncel have flipr the proper time ; if Sir Bar- 
tholomem Shower will fay his Exceptions are to any of the four pat- 
ticular Heads mentioned in this Clauſe of the Act of Parliament, 
tor we muſt Confine them to that, then we do Conſent that he 
thould make them now. 

L. C. F. Holt. Truly Mr. Attorney, if you do Confent that they 
rake their exceptions now, we may conſider of it whether 1t can 
be; but I know not how we could admit them to that liberty 
otherwiſe, tor ut there be any ching material, they yy move It 1N 
Arreſt of Judgment. 

'Mr. Art. Gen. And ]T believe they won't ſay their Objections are 
fo ſlight, as' to-be onely matter of form, they ſay they are ſub- 
ſtantial, and then your Lordſhip will hear them i in a proper time. 

Sir B. Shower, I don't know whether I am miſtaken in the Law, 
I am ſureyou-are miſtaken in the Indictment. 

L. C.''F: Holt. Well, do you Conſent to let them make their 
Objettwhy, as to thoſe four Heads in the Act of Parliament. 

Mr. :4#+." Gen. Yes, my Lord, if it be any matter of ſubſtance, 
thar is out &f the Caſe at preſent, for the Proviſion of the A of Par- 
lament is onely for meer matter of form, and I ſhould be very un- 
willng-tmraay Point that 1 1s Material, to make a Preſident in fuch a 
Caſe as this. 

EF. Hole. 1 Confeſs if you had Conſented turther, I do not 
know how we ſhould have admitted of it. 

'L.. C.'F. 'Freby; T- tellyou how I rhought it might be done, you 
might havecommitted anTrregularity, 'for which 1n a Caſe of Life, 
and upon anew Law, I believe and hope, we ſhould have been for- 
given. 

£. C."'F. Alt." Well, for my part T'yitt not commit any Irregula- 
rity uporr any Account” whatſoever 3 cannot ſee how by Law they 
can take any exceptions tothe Indidtment, Mr. Attorney cannot Con- 
ſent, and if he did, 'F thine it could not be, unleſs he did alſo Conſent 
ro Gifcha &'the Ju - 'but I'ſee —_ not offer atty Objeftions 
nccording ro your onſent, Mr. Attotney,, ; nd therefore Pray g0 on 


to operithe'Eyidence.. 
Mr. Att. 
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( 36 ) 

Mr. Art. Gen May it os Jo Lordſhip, and you Gentlemen 
of the Jury, The Pritoner at the Bar, Ambroſe Rookwood, ſtands In- 
o1Red tor High Treaſon, in Compalling and Imagining the Death 
ot his Majetty. Gentlemen, the Overt Acts that are laid in the In- 
' : | ciC>tment to prove this Treaſon, are, that He, together with divers 
Others, had trequent Meetings and Conlultations, in order to Aſlal- 
finating His Majeſty's Royal Perſon, and did provide Horſes ang 
Arms for that purpoſe. : 

Gentlemen, the Evidence that you will hear, to prove theſe Facts 
that are thus laid, will be of this nature; you will hear by the Witneſs, 
| That there has been tor ſome Years a Deſign carried on to Murder 
$1 the King's Perſon ; That this was Diſcours'd of, and ſeveral Debates 
_ 7 - and Conlultations were had about it the lait Year, ſome time betore 

the King went to Flanders ; there was ſeveral Meetings, where were 
| Sir William Parkins, Captain Porter, and Chernock that was Executed, 
"_ and ſeveral others, and there they did Conſider in what way to take 
oft the King at that time ; and you will here they did expect a Com- 
| | - mitſion to authoriſe it from the late King Fames ; but then the Com- 

miſtion did not come, they had not any ſuch at that time ; but they 
did think fir to putit in Execution without any ſuch Order and Au- 
thority, and theretore they endeavoured to have got a Vellel to 
have Carr1'd them off after they had Executed this Bloody Conſpiracy, 
but it hapn'd His Majeſty went to Flanders fooner then they thought, 
and they could not provide themſelves of a Security for a Retreat, 
and ſo at that time the Deſign was laid aſide. 

But Gentlemen, you will hear this Conſpiracy was Renewed and, 
Set on foot this Winter, and in Order to the Accompliſhment of it 
$ = | you.will hear, that about Chriſtmaſs laſt there were ſeveral Perſons 
- ſent from France by the late: King James, on purpoſe to put this 
"TOY Horrible Deſign in Execution. Sir George Berclay was to be at the 
Head of it, he was a Lieutenant in one of the late King Fames's 
Troops of Guards in France, he was ſent over with a Commiſſon, 
and Mr. Rookwood, the Priſoner at the Bar, was a Brigadeer in the 
Guards there; Theſe came over, and ſeveral other Troopers of the 
Jate King Fames Guards, by two or three at. a time, that they might - 
not be obſerv'd; particularly you will hear, that when Sir George 
Berclay was come over, ſeveral Troopers was ſent to by King James 
OY himſelf to come to him at Saint Germazns, and there he told 
Fen 4 them he had a piece of Service for them to do in England, 
Fs : and that they ſhould obſerve Sir George Berclay's Orders and 
Tp Directions. More particufarly there were one Harr:s and Hare, 
© TAN two Troopers in the Guards,: was ſent for by the late King James 
oY mto. the late Queen's Bed-Chamber at Saint Germains, where 
SP | __ Collonel Parker was preſent ; they were told by the; late King 

/ He was ſenſible they had ſerved him faithfully, and He would 
advance them, and He had now a -piece of Service fgr. them to © 
do, which would enable him to do it ; He told them, they muſt go | 

over 
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over into Exglazd, and be ſure to obey Sir George Þerclay's direct. 
ons, and they were ordered to endeavour to find . out Sir George 
Berclay when they came into Ezglazd; and were told by him, that 
they would meet Sir George Berclay twice a Week in Covert- 
Garden Square, in the Evening, and the token by which they ſthou' 
know him, was, he would were a White Hankerchict out of his 
Pocket; this they were told by the late King, when he ſent them 
upon this Errant ; Colonel Parker was by at the ſame time, and 
being there he was ordered to goto Mr. Caro! Secretary to the Jatc 
Queen, who had order to farniſh them with Mony, to bear the 
charges of their Journey into Exglazd, and it they were detainec| 
by contrary Winds, they had Letters of Recommendation to Moun- 
ſfieur Latour, the French Kings Preſident at Callz, to turmith them 
with Mony, to bear their charges over into Ezg/azad, and accor- 
ingly they went ; but being detained ar Cal/z tor want of a Wind, 
they were furniſhed by the Frexch Prefident; and by the beginning 
of February, they came over. - 


But I omitted one thing, Gentlemen : Beforc'they came over, the 
late King when they were with him took a Liſt out of his Pockc+ 
of Names, and told theſe two, Harris and Hare, what Names rhcy 
ſhould go by in Exgland; Harris was to go by the Name of 7-;-- 
kins, and Hare by the Name of Guizy, and accordingly they can: 
over in a Boat, and landed in Xezrt, and when they came to Tow: 
they endeavoured to find out Sir George Berclay : The firſt time Ithinl: 
they did not find him ; but the ſecond time they did find him ; and he 
Saluted them, and told them he was glad to-ſee them come over, 
and he would furniſh them with Mony, and. he ſent Major Holmes 
to them, and accordingly he did come, and give them Subliltence 
Mony. | 

Now Gentlemen, you will hear that Sir George Berclay beins come 
over with rheſe Troopers and many others, to the, number of 16, 
that at ſeveral times were ſent upon this Conſpiracy,M ſay, aſter they 
were come, Sir George Berclay had frequent Meetings and Con{ii- 
tations with ſeveral other Perſons that were to be engaged in the 
ſame Deſign; and they met at ſeveral places, ſomerimes art Cap- 
tain Porters, ſometimes at the Nags-head in Covent-Garden, 2t any- 
ther time at the Saz Tavern in the Srtraxa; and you will find by 
the Evidence, that the Priſoner at the Bar, Mr. Rookwood, was pre- 
ſent at moſt of thoſe Meetings, and there they did Conſult of rlic 
beſt ways and methods for putting this Conſpiracy in execution :; 
ſometimes they thought of doing it by an Ambuſh, laid on the otiier 
ſide of the Water, by Perſons on foot, in a little Wood there near 
Richmond, where the King was to paſs by, whillt others on Hortc- 
back were to take notice of their Firing, and then to Attack rhe 
- Guards, This was propoled, but there was another Propo{al 
to do it on this ſide the Water; and theretore to ſettle the matrer, 
one of the Conſpirators, Kzzg, was lent to view the Ground on tlic 
other ſide of the Water, and he did Glory that he had found a very 
proper'place, and thought it a very Convenient method, but yer thy 
were not all ſatisfied, and at the Nags-head Tavern in Covent-Gars.; 
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they did Debate the maiter again, and it was reluived to have the 


Ground viewed again, and Porter, and Knightly, and K, ivs that was 


executed went to view the Ground on both fides the Water, to ſee 
which was the moſt convenient place; this was about the 12th. of 
February they 1d take an account of the moſt convement places on 
either fide, and when they had done it, they came back in the . 
Evening to give an account what they had done, to ſeveral] others 
of the Conſpirators, who met for that purpoſe, and Ithink the Ptj- 


loner at the Bar, Mr. Rookwood was preſent there at this Meeting ; 


and you will hear, the place agreed upon was the Lane that leads from 
Turnham-Green to Brentford, that they - thought the moſt convenien: 
place, becauſe there were ſeveral Inns in and. a bout 7 arnham- 
Green, and Brentford, where they might place their Men by 
two or three in an Inn, that they might not be lyable to obſervation: 


This was the place that was approved of. 


Then next, the manner of doing it was to be conſidered and ad ju- 
ſted, and that was thus : That the whole number {hould be divided 


- into three Parties, one Party to be commanded by Sir George Berclay 


to attack the Coach, and Kill the King, and all that were in it, whilc 
at the ſame time the two other Parties to be commanded by Captain 
Porter, and Mr. Rookwood the Priſoner at the Bar, were to ſet upon 
the Guards; and the time agreed upon to put 1t in Execution was the 
Fifteenth of February on Saturday, that being the uſual day the King 
went to Richmond a Hunting, and you'll find that on Saturday Morn- 
ing they met in ſeveral Parties, not altogether, but under the ſeveral 


that Morning, to have Aſlaſſinated him. 


| Heads of the Parties in order to be ready, it the King had gone out: 


Gentlemen, I ſay, you will hear of ſeveral Meetings that day 3 
there was one Meeting at Mr. Charnock's, where were preſent Mr. 
Porter, Sir William Parkins, and ſeveral others ; and another Meet- 
ing you will hear of where the Priſoner at the Barr was preſent, at the 
Lodgings of oneConxter,another of KingFames'sFriends,that came over 
for this purpoſe, and there was Sir George Berclay, and there was the 
Priloner at the Bar; and thole that were to be under Sir George's Com- 
mand met that Saturday Morning 1n order to make ready, in caſe the 
King had gone abroad, to have attackt him: You will find by the 
Evidence that the Priſoner was there, and Harrs that was one of the 
Troopers ſent over from Fraze, was ſent for, and came in and found 
them in a great Hurry, tor Harrs was not acquainted at St. Ger- 
714125 With the immediate Deſign of Aflaflinating the King, but find- 
ing them in a great Hurry-he askt them what was the matter ? And 
they told him they were to make ready immediately upon the De- 
liign. He wonder'd at it, and askt what it was, and then they told 
11m they were to go to Attack the Prince of Oraxge to Aflaſfinate him, 
and Reokwood the Priſoner at the Bar told him, if he would. ge to 
(ounter he ſhould have particular Orders and Inftruttions from him 
what to do. Accordingly Harrs went to Counter, he told him where 
his Horſe and Hare's Horle, and Hungate's Horſe were; and their 
Horſes hapned to be placed in Somerſet-Houſe,by Mr. Lewi,in a Stablc 
there recommended by him, to the Care oft my Lord Fewverſham's Ser- 
vants, who were to take care of them, and of two or three more that , 
ere placed there, in all, fix of theſe Conſpirators Horſes by the | 


Re- 


(39) 


Recommendation of Mr, Lews were lodged in that Stable in Some /c;- 
Houſe, and lookt after by my Lord Fewerſham's Men ; and thirter 
Harris, Hare, and Hungate, were directed by Conner to go tor their 
Horſes. 


But it hapned by very good Providence, that his Majeſty did 
not go abroad that day ; and Dayaxce, one of the Orderly Men 
that Lodged at Kexſagte? to give Intelligence, came trom rhence 
and acquainted them, that the King did not go out that Morning, 
{o there was nothing more done ; but Harris was told that he 
{1hould have lis Horle at that time, and take it away, and in the 
mean tire till they were to go upon their Deſign, they were to 
Ride out upon their Horſes, as they had opportunity to make them 
fit for Service, or elſe it would be thought the Riders fault if ar 
the time of the Attack, they did not -come up in good time and 
order to join with the reſt, and it would be thought want of Cou- 
rage in the Rider; and accordingly Major Homes, another of 
thole Conſpirators, went with Harris and Hare ro Somerſer- Hoaſe 
to "take away their Horltes, and they carried them to a Stable 1n 
Soho ; but for ſeveral Nights they had been kept at Somerſer- 
Houſe. TT 


You wil find, Gentlemen, that Mr. Rookwood the Priſoner at the 
Bar was concerned in all theſe Conſultations and Mectings, in ma- 
king Preparations for the Afſaſlination they- intended, as I faid, 
to do it on the Fifteenth of February ; bur that not takins effe 


-at that day, between that and the Sz#arday following, Mr. Har- 


ris was frequently in the Company of Mr. Rookwood and Mr. 
Lowick, and others, where they did diſcourle of this Afſafſinati- 
on, and they did think it a very Barbarous Thing, but however 
they Reſolved they would do it, tor they had Orders to Obey 


Sir George Berclay; and this was expreſly declared by Lowick and 


the Priſoner, that they had Directions to Obey Sir George, and 
what he would have them do they would do; they muſt and 
would Obey Orders ; that Wat their Reſolution even upon diſ- 
courſing of the Hainouſneſs of fo Bloefy and Barbarous a De- 


{1gn. | 


You will likewiſe hear, Gentlemen, by the Evidence, that the 
next Saturday being the Two and Twentieth of Fehrnary, they 
Reſolved to put it in Execution again, and accordingly there was 
2 Meeting on the F7iday- before at the Stn-T avern, where were 
preſent Sir George Berelay, Mr. Porter, and others; and there 
they did Reſolve upon it, though they had at firit ſome Ap- 
prehenſion the Thing was Diſcovered, but they were ſoon {a- 
tified there was no ſuch thing, becauſe rhey fatd among them- 
ſelves, that if it had be:n ſo they ſhould have been taken up, 
and not have been- permitted to meet there; therefore they. Re- 
lolved the next day to -put it in Execution, and accordingly 
they met at ſeveral Places, and got ready in the Mormng, in caſe 
the King had gone abroad ; the Prifoner met that Morning at Conn- 
ter's Lodging, with ſeveral other Troopers, to make ready for 


the Enterprize, and there ihe Priſoner at the Bar, did, at that time, 
glve 
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give a Lit of the Names that he was to Command, for he was 
to have one Party of thoſe that were to Attack the Guards, of whom 
Harris was one, and Hare was another, and Richard/oz was ano- 
ther, and B/ackburze was another, and his own name was chief, 
and he ordered Harrzs to go and ice to get them ready, tor they 
mult go out that Morning; accordingly Harris did go, and got 
them ready, and came back and gave an account of it. His Ma- 
jeity did not go abroad that day, as it hapned very Fortunately 
by realon of the happy diſcovery, fo that news being brought back 
again, though they had made all things ready, thoſe Preparations 
V/Cre pur oft, and they did nothing that day, and quickly after 
tiz Dilcovery was tully made, and made publick by the apprehen- 
1:00 of the Confpirators. - | 

Gentlemen, you will have this matter fully proved to you by ſe- 

veral Wirtnelles, that I think there can be no room to doubt the 
truth of it, that there was ſuch a Conſpiracy, and that the Priſoner 
was as Iighly concern 1n it, as thoſe that have ſuffered the juſt 
puniſhment of the Law : We will call our Witneſſes to prove this, 
and 1 believe they will be able to give you an account of the whole 
Aitair, better and more tully than I can do, or can pretend to open 
E 
Mir. Sol. Gena. Call Mr. Harris and Mr. Porter. 
Sir, B. Shower. We oppole the Swearing Mr. Porter: I muſt beg 
the lJavour of the Court to hear us in it; it my Inſtructions be 
:ruc, we infilt upon 1t, that he is not capable of being a Witneſs, 
iz ttands Convicted of Felony: Here we have the Record, and 
vc delire it may be Read. 

Cap. Porter. I know nothing of the matter, that there is any 
{uch rhing ſtanding out againſt me. 

Sir B. Shower. "Then ſure we are miſtaken in the Man. Pray 
'© us hcar it Read. 

C/. of Ar. (Reads the Record ) this 1s an Indictment of Mur- 
der againtt George Porter, tor the Killing of Sir Fames Hacket 
Knmght. 

Nir. Azt. Gez. Do you know any thing of this, Mr. Porter ? 

Cap. Porter. I came off with Manſhughter, and pleaded the 
Kings Pardon in Court. 

Mr. Att. Gew, Pray Read what was done upon it. 


('/. of the Crowa. Here's the Juries Verdict. Quod predictus 
Gceorgius Porter e## Culpabilis de felonica Interfeitione predict 
Jacobi Hacket, & noz Cul. As to the Murder. Here is a Cura 
adviſare vult, and I ſuppole there was a Pardon afterwards. 


Mr. J. Powel, Was he not Burnt in the Hand? 

Cap. Porter No, I pleaded the Kings Pardon. 

L. C. JF. Holt. And there are ſeveral Acts of Pardon fince. 
Mr. Cowper. See the time when the Inditment was. 
Cl. of Ar. It'is the 84h of December in the 36 Year of King 


#vles the Second. 
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Sir B. Shower. We agree that he did plead the King's Pardon, a:d they tl, 
Caſe 1s no more than this, a Man 1s Convicted of Man (laughter, and the King 
pardons him, he {t1]] remains unqualified to be a Witneſs; we ſay, this has bec1; 
the Caſe that has been much debated in Weſtrinfter- Hall, ad upon Debate it 
has been Reſoved. | 

Mr. ]. Powel. It has been fo, but always againſt you. 

Sir B. Shower. It was 1n the Caſe of my Lord Caſtlemaine at this Barrz one 
of my Lords the Judges went to the Court of Common: Pleas to ask their Opt- 
nion, and theſe Caſes were put, in caſe a Man be Out-law'd of Felony and par 
don'd; in caſe a Man be Convicted of Felony, and had the Benefit of his 
Clergy, and 1n cafe a Man were Convicted and not Artainted ; but pardon'd 
upon the ſecond Caſe, they were of Opinion, that the receiving the Puniſh- 
ment of Burning 1n the hand, had purg'd the very Guilt, and did ſet him up- 
right by the Starute of the 15th. of Queen Elizabeth, they thought it d1d- 
operate to that purpoſe 3 but in the caſe of a Pardon of a Man Attainted or 
Convicted, it was agreed he was not qualified to be a Witneſs 3 and Dancer - 
field, againſt whom the Objetion was made, being burnt in the hand, was 
received to bea Witneſs 3 and it was only made ule of againſt him to rake 
off his Credit. The Record of that Cafe is it! this Court, and I look'd 
upon the Priat of the Tryal this day. We fay that there is a Caſe in firſt 
Brownlow 47. a Man attainted of Felony cannot be of an Inqueſt, tho' par- 
don'd ; and we think, he that cannot be a Jury-man, ſure cannot be a Witneſs; 
there is the fame Exception to his being a Witneſs as there is in the Caſe of a 
Jury-man, for the one ought to appear as free, and ſtands as clear and unſuf. 
pected, in reſpect of his Probity and Verity as the other ; as the one is {worn 
to Try and Derermine' upon his Oath, fo the other is ſworn, and his Oath 
is to Sway and Determine the Jury, andin confequence it is all o:e, and upori 
theſe Reafons we hope he & not a good Witneſs. 

L. C. J. Holt, Where rs that Caſe in Brownlow 2 
- Sir B. Shower. Ir is firſt Brownlow 47. and then there is xx 72. IV. 4r. 
2 Bulſt. x54. there my Lord Cook iays, if a Man be convicted of Felony and 
pardon'd, he cannot be 4 Jury-man; for though the Puniſhment is pardon'd, 
the Guilt remains, ſo that he 1s not probus &+ legalis homo, and every parti- 
cular Perſory has an Intereſt init, that they have free and clear Perſons to be 
Jury-men and Witnefles. = 

Mr. Phipps. My Lord, that 1s the'Diftin&tion we go upon, which was 
taken in Dargerfield's Caſe upon the Tryal of my Lord Caſt/emaine, where 
the whole Court were of Opinion that a' Pardon from the King only would 
not make him-a good Witneſs, but if he were'burnt in the hahd, that by the Sta- 
tute of deeinzo oftavo Elzzabethe, amounted: toa' Statute Pardon, and'ſet him 
right to all intents and purpoſes : and'there they did'tdke notice of that Book 
that Sir Bartholomew Shbwer' cited of r1 of FE IV. that a Man attainted; could 

_ not be a; Jury-man, tho'.pardoned by the King; it was objefted he might be 
' a Witneſs 3 but Mr. Juſtice Foxes ſaid, it was the ſame reaſon if he be not fir 
for a Jury-man, he 15not fit for a Witneſs: they oughit to be both probs e5- 
legales Flomines, thus the Cale ſtood there; and that other Book of Bulſtrode 
is the lame it was in'the' Caſe of a prohibition for a' Modhs Decimayd: where 
the Sugpeſtion'is to be proved: by two Witneſſes; it-was objected he had noc 
proved it by two Witnefſes, becauſe rhey were both attainted of Felony, 
and tho'they were pardoned; yet that: did-riot make'thtrfi good W itneflesin 


the Opinion of the Court, 
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MA L. C. ] Holt. 
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L. C.J. Holt. This is quite another Caſe, it does not come up to your 
point, here is no Attainder, and here 1s Pardon upon Pardon, by A&t of 
Farliament. Es - 

Mr. Phipps. Asto that we think the Parliament Pardon 1s out of the Caſe, 
for if the Pardon from the King be a good Pardon, there 1s no Guilt for the 
Act of- Pardon to work upon. L 

Sir B. Shower. My Lord, this we think to be a goed DiſtinCtion as to that 
matter, a Man that is actually pardon'd the Puniſhment by the King's Par. 
don, ard afterwards an A of Pardon comes and Pardons all Offences, that 
we ſay does nothing, for he he is not a Subject of Pardon, for he was diſ- 


charged of his Puniſhment before, 


Mr. Aitor. Gen. Sure theſe Gentlemen are not in earneſt when they make 
this Ok-jection, i» 

Sir B. Shower. Whenthe King has once pardon'd him he is not an Offender 
within the mcaning of the Act of Parliament, and therefore the Act works no. 
thing asto him, and ſo he (tands as much diſabled from being a Witneſs, as he 


was before. 


Mr. J. Powe}. In the Caſe of Catington in Hobbard, there it is ſaid. the 
Pardon takes away tam reater quam penam, ec. an Altion being brought 
for calling a Man Thief, who had been Indicted for Felony, and conviged, 
and pardor'd, the Court adjudged that he ought not to be call'd ſo, for he 


was no Thief, for the Pardon had waſh'd him 1ntirely clean, and he was diſ- 


charged both of the Guilt and the Puniſbment, and all the conſequences 
of 1t. 

L. C. J. Holt, Thoſe Caſes that have been put, are no Authorities at all in 
this Matter, for where there is a Conviction of Man-{laughter, and the Party 
is pardon'd, we think that Pardon of the King works in a way of Diſcharge 
as much as the Burning in the hand. I rake it, it is the ſame thing : they ad- 
mit, that will Diſcharge him to all Intents and Purpoſes, and fo we think 
does this as eficQually ; for having his Clergy, and being Burnt in the hand, 
works by way of Statute Pardon; for the Caſe of a Jury-man,l take it not to be 


the ſame with this Caſe ; but yet even in that Cale, I do not think that the 


Party convitted, after the King hath pardon'd him, is diſabled from being of 
2 Jury ; but ſuppoſing that to be ſo, yet there are many Caſes wherein a Man 


may be a Witneſs, that cannot be a Jury-man; it is true, the Credit of ſuch 


a Witneſs 1s leit to the Jury, but it is no ObjeRion againſt his being a Legal 
Witneſs 3 and it 1s a very ſtrange Argument to me, that becauſe he was par- 
don'd by the King, if that ſhould be deficient that therefore-the AQ of Par- 


don ſhould have no effect. Truly, that is to ſay, that the King's Pardon 


works ſo, as to have nothing left for the Parliament Pardon to work upon, 
and certainly it ſets him fo right, that toall intents and purpoſes he is as good 


a Witneſs as ever he was; and if. any thing remained to be done, the At of 


Parliament has done it and ſupplied the defe&, but T think the King's Par- 
don is ſufficient, 

Mr. Attor. Gen. My Lord, I ſuppoſe they do not infiſt upon it as think- 
ing there is any great weight 1n it but only for Obje&ion ſake, but we 
hope that notwithſtanding this Obje&ion Mr. Porter ſhall be ſworn. 

Mr. Soll. Gen. My Lord, they take this Exception at an improper time, 
for they ſpeak to his Credibility, | | | 

L. C. J. Holt. No, they except to his being a Witneſs. 

Mr. Sol, Gen, If ſo, your Lordſhip remembers a Caſe that was before 


your Lordſhip not long fince, but in Eaſter Term laſt, when one was. 
try'd 


— 


( 43 ) 
try'd at this Bar for Treaſon, and Aaron Smith was produced as a Witneſs, 
and the Priſoner rook exception againſt him as no good Witneſs, becauſe he 
had ſtood in the Pillory, and your Lordſhip and the Court did ſay that the 
A& of Pardon did reſtore him to all intents and purpoſes, ad liberene 
 Legem. : 
| Mr. Conyers. In the Caſe of the Earl of Caſtlemaine, both the Courts of 
King's Bench and Common Pleas, held Dangerfi:ld a legal Witneſs, though 
burnt in the hand for Felony, and ſo was the Opinion of Rols : in Stiles Re- 
orts 388. one that hath been burnt in the hand for Felony, may notwith- 
{ſtanding be a Witneſs. 

Sir B. Shower. My Lord, in anſwer to that Caſe that was put, that after 
the King's Pardon for one convicted of Felony another Man has nor the Lij- 
berty to call him Thiet, that was an ObjeCtion in my Lord Caſtlemaine's 
Caſe, that may ſtand as good, and our Notion that we contend for, be good 
too 3 he cannot be impeach'd, or have Guilt imputed to him, when once 
the King has forgiven him, and yet that may not reſtore him to his intire 
Credit as was my Lord Chiet Juſtice Scroggs's Diſtinion in the Caſe of Dar 
gerfield, and as to the Cale of Aaron Smith, that was very different, the rea- 
ſon in that Caſe was becauſe the Crime for which Mr. Smith was Indicted, 
did not import any ſuch ſcandalous Offence for which his Credit could 


be impeach'd. h 
L. C. J. Holt.” No, no, we did not meddle with that we went upon the 


Pardon. 

Sir B. Shower. But 1n that Caſe, they did not infiſt upon it, that he had 
a Pardon antecedant to the Act of Pardon, ſo that he was ſubjeFum Capax, 
| for the Att to work upon, he was an Offender that needed a Pardon, where- 

as Mr. Porter being pardon'd before, could not be an Offender needing a 
Pardon, and conſequently not within the firſt words of the At of Indemp- 
nity, becauſe he was pardon'd by the King before, but he was not by 
that Pardon, ſay we, reltor'd to his Credit to make him a good Witneſs, 
and the A& of Parliament did not affe&t him, he being not ſubjeFum Mate. 
rig, as not being an Offender. : 

Mr. Phipps. As to Mr. Sollicitor's. Cafe of Aarox Smith, we agree the AG 
of Parliament did reſtore him, becauſe he never was pardon'd before by the 
King, ſo there remained an Offence for the Parliament Pardon to work 
upon. 

— C. J. Holt. Do you agreethat, then you may agree the other, for the 
Aft of Parliament pardons none but thoſe the King can Pardon generally. 

Mr. Phipps. It true, my Lord, but we ſay that an AG of Parliament Par- 
don, removes thoſe diſabilities which the King's Pardon does not, for every 
one is in Law a Party to an A& of Parliament, and therefore no Perſon ſhall 
| be permitted to alledge 1n diſability of another, any Crime which he himſelf 
| hath pardon'd, for that is to aver againſt his own ACt, but *tis otherwiſe in 
the Caſe of the King's Pardon. 

L. C.J. Holt. Why, the very Parliament Pardon comes from the King 3 
the King has a full Power of Pardoning, and where he does Pardon under 
the Great Seal, it has the full effe& of a Parliament Pardon. A Pardon be- 
fore Attainder, prevents all corruption of Blood, fo that tho' a Man for- 
feits his Goods by Convidion, yet after a Pardon h&'is capable of having 
new Goods, and ſhall hold them without any forfeiture whatſoever, for the 
Pardon reſtores him to his former Capacity, aud prevents any further for- 


feiture. Indeed if he had been Attainted whereby his Blood was corrupted, 
| no 
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no Pardon, whether it were by the King or by the Parliament, could purge his 
Blood without Reverſal of the Atrainder, by Writ of Error, or ACt of Parlia- 
ment, or expreſs words in the Att to reſtore Blood 3 bur either Pardon makes 
him a new Creature, gives him new Capacity, and makes him to all intents 
and purpoſes, from the time of the Pardon to be probus & legalu Homo, and 
a good Witneſs. Indeed this Crime might be objected againſt his Credit, bur 
it is not to be urged againſt the ſufficiency of his Evidence, that is, his being a 
Witnels. 

Mr. 4ttor. Gen. My Lord, we deſire he may be ſworn : (which was done.) 

Mr. $977. Gen. Now, Mr. Porter, do you give my Lord and the Jury an Ac- 
count, what you know of this intended Atlaſſination, how it came to your 


| Knowledge, and what ſhare the Priſoner at the Bar had 1n it. 


Capt. Porter, My Lord, the firſt Account that I had of this Aſlaflination, 
was from Mr. Charnock, who brought ro me Sir George Berclay and Major 
Holmes to my Lodpings in Northfolk-ſtreet, where I was ſick of the Gour. 
Sir George Berclay did not then particularly acquaint me with the Buſineſs, but 
ſaid, he would leave it to Mr. Charnock to tell me what it was. | 

L. C, J. ZZolt, Who told you ſo? | 

Capt Porter, Sir George Berclay, and after that we had ſeveral Meetings, 
at which che Priſoner at the Bar was praſent, particularly at the Globe-7avery 
in /72tton-Garden, where it was conſulted of the beſt ways and means to Al- 
{allinate the King as he came from Richmond: ſome were of Opinion that it 
was beſt to be done on the other ſideof the Water, others were of Opinion 
chat it ſhould be done on this ſide, by a Party of Men on Horſe-back 3 upon 
this Difference of Opinion, there were Perſons appointed to go and view 
both places, I wasappointed for one to go With Captain Anightley, and Mr. King 
went along with me, and we did view the Ground on both ſides, ard when 
we came back, we gave an Account to Sir George Berclay, and thoie that ſent 
s, and upon our Report, Sir George Berclay's mind was chang d, who was 
tor the other ſide of the Water before. And he agreed to do it 1n the Lane thar 
tcads from Zurnham-Green to Brentford, aitcrwards there was a Meeting ar 
the Globe-Tavern in Hatton-Garden, and there it was agreed that the King 
ſhould be Attack'd on Saturday the 15th. of February, by Sir George Berclay 


and his Party, and Mr. Rookwood, the Priſoner at the Bar, was to Command a 


Party of Men that came over from Fraxce, who were to Aſſault the Guards on 
one ſide, and I and Mr. Charneck were to ſet upon the Guards on the other 
ſide. Sir George Berclay, with four Men our of each Party, was to Attack the 
King in his Coach, and to Kill him and all that were there in it. 

L. C.J. Zolr, Who were at that Mecting? 

Capr. Porter. There were Sir George. Berclay, Captain Charneck, Sir William 
Parkyns, my ſelf, Major Holmes, Captain Rookwood. and Captain Xing. 

L. C. ]. Zolzr, Where was this? | 

Capt. Porter. At the Globe-Tavern in Hatton: Garden, upon. Saturday Mor- 
ning the 157h. we having two orderly Men that lay at Xexfingzon to give In- 
tclligence, had Notice brought us firſt that rhe King would .go out ; Durance, 
who was one of them,uſed to gg every Moraing to Court to get us what Intelli- 
rence he could, and Sir George Bercl/ay told me upon the Friday, that he ſhould 
vive me an Account as ſoon as ever he could. the next Morning; and. the next 
Morning at my Lodging, qn. Little Rider ſtreet in St. Fames's, he came to me, 
and tald me, the Advance Guards was, gone out, andthe King's. Kirchin-was 
gone, and all; was preparing for the: King's going abroad, and there went 4a 


C 


great many. Noble Men and Gentlemen a Horſe-back with him, and nag 
| C 
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he thought there would be no Opportunity of efi-Aing tho thing; ſaid IT, that's 
no Obje*tion art all, nor any reaſon tor purting it off, becauie whea the $ ort 
;5 over, ail the Company gocs away, and the King comes only in his Cuach 
with the Guarc's 3 he ſaid, he would give Sir George B:rclay an Account ot it, 
and he came Þ2ck with Sir George Berclay and Mr. Rookwood ro my Lodging, 
and upon repeating thar Objection, and my giving the ſame Anſwer, ir was 
| agreed it the King had gone out that day to have pur the Dcſign in Exe- 

CUTCION. | | 

Mr. Attor. Ger, Was the Priſoner at the Bar there at that time when that 
was aygrecd upon? 

Capr. Porter. Yes, he was. 

L. C.J. /7olt, Where do you ſay was that Mceting ? 

Capt. Porter. At my Lodging in Lirtle Rider-ſtreet. : 

L. C. ]. Ho!?. Had you that Diſcourſe with Sir George Berclay in the pre: 
ſence of the Priſoner ? | : 

Capt. Porter. Yes, Sir George, ſaid, he doubted we could not do it, becauſe 
there would go fo many with the King 3 bur I objected againſt thar, that atcer 
the Sport was over, all the Company weat away, and the King came back in 
his Coach; then it was agrecd to go on, there was Sir George Berclay, Durant, 
and the Priſoner ar the Bar and my ſelf, in the Room. 

_L.C.}. Holt. This you fay was Saturday the 15th. in the Morning. 

Capr. Porter. Ycs, my Lord, but I cannot ſay 1 ſaw the Priſoner at the Bat 
at any Meeting after that, = 

Mr, Attorn.Gen, Pray, tell my Lord and the Jury, what method you were 
ro take in putting this Deſign in Execution. 

Capt. Porter, There were to beſo many Horſe-men armed and prepared 
for the, purpoſe. Sir:George Berclay told me, we ſhould be about 4o or 45 
Horſe-men, and -thoy were to be divided into two Parties, and Sir George 
Berclay were to have tour Men out of each Party,-and his Buſineſs was to Ar- 
rack che King, and all chat were with lim in the Coach. Captain Rookwoed 
was to. Command thofe that were come out of Fraxce to ſerve under Sir George : 
Berclay, and' Captain Charnock and I were ro Command the other Party, and 
both Parties were to {ct upon the Guards at the ſame time that Sir George Bercl/ay 


arrackt the King's Coach. "3. | 
'Mr. Attorn. Gen: If the Priſoner will ask him any Queſtions, let him. 
Sir B. Shower. Pray, Captain Porter, When was thar firſt Mecting at the 
Globe Tavern £ EO - ” | | 
Capr. Porter. Tt was one day in the week before the I 52h. 
Sir B. Shower. Was Mr. Rookwpod,the Prifonce at the Bar there that day ? 
Caper. Porfer., Yes, hewad © 2 v2 | 
Sir B. Shower, How long before the x5th © 
Capr.' Porter.  Oneday that week, butTcannor tell what day. : 
Sir B. Shower. He ſays it was agrecd fo, and ſo I defire to know whas 
words Mr. R-okwood uttered at.thar time. Phe 
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Capr. Porter. It was difcourfed by every one round, which was the beſt 
way and method. . 1 heard Mr. Rookwoed, ſay, indeed, he belicvcd: it a very 
defperate thing and he was not very. willing to:engage in it, but when 
Sir-George Berclay told him he ſhould Command: his Party, he replicd in 
PFrench-o——— 1 bY | : EE | 

Mr. Sol. Gen, What's the meaning of that» _ 

Capt. Porrer, There's an end of it, 

mm | N Mr. 
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Mr. Atrorn, Gen, You ſay the Priſoner was at your Lodging Saturday-the 
15th. in the Morning, What Diſcourſe had you there ? 

Captain Porter. He was there upon Saturday in the Morning, the 
5th. of February, and Durant brought an Account that the [King's firſt 
Guards were gone, and the King's Kitchin was gone before, and it was 
expetcd that the King would go about eleven a Clock, but it was laid, 
that there were a great many were preparing to go with him, and there. 
forc it would not be conyenicnt ro do it that day ; faid I, that is no Oh. 
jection ar all, for the Nobility and Gentry go out of the Field as foon as the 
Sporr is over, and the King uled to go with a tew People to Mr, ——___ 
Houle at Richmond, and theretorc it might be as well done at that rime, as any 
time: Durant made that ObjeCtion art firſt himſclt, and when I made him thar 


Anſwer, he went to Sir George Berclay, and he came back with Sir George 


Berclay, and the Priſoner was there by at the ſame time, and Sir George 
Berclay made the ſame ObjcCction; ir was at my Lodging in Little Rider. 
ſtreet, and when I told them my Reaſon againſt the ObjeCtion, as I had done 
before, they all agreed to do it thar day. 

Mr. Phipps. Art that ſecond Meeting, did Mr. Rookwood make any propoſal 
there ? : 

Capt. Porter, I only fay he came with Sir George Berclay, and what 1 
heard, I tell you Sir George Berclay made that Objeftion, and I gave it that 

Anſwer. | 

Mr. Phipps. But what did he ſay ? 

Capt. Porter. I cannot fay thatT heard Mr. Rookwood ſay any thing in par- 
ticular, but they all agreed to do the thing that day. 

Sir B. Shower. You remember nothing that he ſaid ? 

Capt. Porter. Sir George Berclay, ſaid, we will go and prepare, and he went 
away with him. 

Sir B. Shower, Pray, when did Sir George Berclay come into England ? 

Capr. Porter. Truly, Sir, I don't know that 3 the firſt time that I ſaw 
him after he came, Mr. Charnock him brought to my Lodging in Norfolk-ftreet, 
but before that, Mr. Charnock, told me, he was come into Exglaxd. 

'L. C.J. Holt. Hark you, Mr. Porter, when you came back from view- 
ing the Ground before the firſt Saturday, and you ſaid you made your Re- 
port, and then it was agreed that it ſhould be done at ſuch a place ; Do you 
ſay the Priſoner was there ? 

Mr. A:orn. Gen. No, my Lord, he does not ſay fo. Do you ſay Mr. Rookwud 
was there at that time 2 

Capt. Porter. No, my Lord, [ don'c ſay ſo. 

Sir B. Shower, I am ſure he did not fay fo before; and beſides, your 
Lordſhip will obſerve there is no ſuch Overt-A&t as that laid in the Indidt- 
ment againſt the Priſoner, that Mr. Porter made his Report upon the view, that 
only concerns Mr. XK'ightley. 

L. C. J. Holt. No, thatisnot an Overt-AR, I agree it, but I only ask the 
Queſtion, whether the Priſoner was there. | 

L. C. J. Treby. If it were an Overt-ACt laid in the Inditment, it would 
tot affe& rhe Priſoner, becauſe the viewing of the Ground, and making the 


Report, is Captain Porrer's aft, and it muſt be the conſulting and debating after: 


wards that muſt affe& the Priſoner, if ho be concern'd. 


Mr. Conyers. 


(4 ) 


Mr. Conyers. The Meetings and Conſultations that are laid in the Indic- 
ment are the Overt Acts. | 


Mr. Sol. Gen. Well, if they have done with Captain Porter, we deſire 
_ Mr. George Harris may be ſworn. | 


Sir Barth. Shower. My Lord, we beg leave to oppoſe' Mr. Harris's being 
(worn; here was a Proclamation that did take notice of this barbarous Con- 
ſpiracy to aſſaſſinate the King, and the Proclamation did fignifie, That the 
King had received information of ſeveral Perſons concerned in that Confpira- 
cy 3 and for the encouragement of taking thoſe ſo accuſed, he did promile a 
Thouſand Pounds reward for the taking of any of the Confpirators ; and in 
the concluſion of the Proclamation thereis a Clauſe, That if any of the Cox- 
ſpirators ſhould diſcover or apprehend any of the 6ther Perſons that were therein 
named, ſo as that they ſhould be brought to condign Puniſhment, ſuch Conſpiratoy 
Jo diſcovering ſhould receive a Thouſand Pounds reward for any of the other Per- 
ſons apprehended, and his own Pardon. My Lord, we have a Witneſs here 
ready to prove that this was Mr. Harris's Caſe 3 he was himſelf in the Procla- 
mation, he did actually diſcover Mr. Rookwood, the Priſoner at the Bar, and 
was inſtrumental in the taking of him; and conſequently upon this Clauſe of 
the Proclamation, if he be brought to Juſtice, then is Mr. Harris intitled to 
this Reward and his Pardon; and conſequently he has ſuch an Intereſt and 

| Advantage to himſelf as will prevent his being a Witneſs. It is true, indeed, 
where it is at the King's Suit, 1n a capital Caſe, it is pretty hard to ſay that a 
man has an Intereſt 5 but we think, as this Caſe is circumſtantiated upon this 
Proclamation, that the ſame Objection lies againſt him as would do if this 
were a Civil Cauſe; if we ſhew how he is to have an Advantage by the event 
of this Cauſe, then he is not to be admitted a Witneſs. 
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L. C.J. Hclt. Did he apprehend any body upon the Proclamation? 


Sir B. Shower. Yes, he apprehended Mr. Rookwood himſelf, or was the 
cauſe of it, and thereby is intitled to the Reward and his Pardon, 


Mr. Phipps. That upon which we ground our Objettion is the different 
penning of the Proclamation 3; for if any one that is not a Conſpirator do 
* but diſcover and apprehend any of the Perſons named in the Proclamation, 
he is entitled to the Thouſand Pounds; but the Confpirators themſelves mult 
go furthers for a bare Diſcovery and Apprehending any of their Accom- 
plices will not entitle them to the Reward mentioned in the Proclamation, 
but they muſt diſcover and apprehend their Accomplices ſo as they be 
brought to Juſtice before they can be entitled to the Reward: And to 
be brought to Juſtice for any Crime, is in common underſtanding to be 

brought to ſuch Puniſhment as the Law infiicts for the Offence. Now : 
Mr. Harris's Caſe is this, he diſcovered Mr. Rookwood, and went with the 
Guards to the Compter and ſeiz'd him: And if Mr.Rookwood ben't convicted, 
Mr. Harris is not to have any thing for his pains ; but if he be convicted, 
Mr, Harris 1s entitled to the Thouſand Pounds and his Pardon. And there- 
tore ſurely Mr. Harris cannot be admitted an Evidence againſt Mr. Rookwood, 
lince he is to receive ſo great a Benefit by his Conviction. Upon an Indi&- 
ment for a uſurious ContraCt, the Perſon whoſe Deed it is cannot be a Wit- 
neſs, becauſe 'tis to avard his own Act : Soin an Indigment for Perjury, on 
the 
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the Star. 6. Eliz, the Party injured by the Perjury cannot be a Witneſs, be- 


cauſe he is to have half the Forfeitures. 


Mr. Att. Ger. IT ſuppoſe they will make out their Objection before they 
expe an Anſwer from us. | | 


Sir Bar. Shower. T hope your Lordſhip will not put us to prove a Copy oi 
the Proclamation from the Inrolment, but that we may have the ſame favor 


as in the Caſe of the Statue-Book, rhat the Print of 1t may be allow'd for 


Evidence. 


Mr. Att. Gen. My Lord, we will not ſtand with them for that, we know 
they are miſtaken throughout, we conſent the Proclamation ſhould be read, 


Cl of Arr, Reads, 


| Þy the Q ng a Proclamation. 


William R. | 
WW FHerca: Elis Majeſty has received information upon Oath, that the Perſon: 
herein after named, have with divers other wicked and traiterons Perſon: 
entered into a horrid and deteſtable Conſpiracy to ofſſindhe and murder His Ma- 
jeſty's ſacred Perſon, for which cauſe ſeveral Warrants for High Treaſon hath been 


 aſſued ont againſt them, but they have withdrawn themſelves from their uſual place: 


of abode, and are fled from Juftice : His Majeſty has therefore thought fit by the 
Advice of his Privy Conncil to iſſue his Royal Proclamation, and His Majeſiy 
cdozs hereby command and require all His loving Subje&s to diſcover, take, and 
apprehend James Duke of Berwick, Sir George Barclay, Major Lowick, 
George Porter, Capt. Stow, Capt. Walbank, Capt. James Courtney, Lies, 
Sherborne, Brice, Blair, Dinant, _ _ Chambers, Bolir, 
George Higgins, ard his two Brothers, Sons to Sir Thomas Higgins, 
Davis Cardcell, __ Goodman, Cramburne, Kev, 
Pendergroſs, a/ias Prendergrafs, Bryerly, Trever, 
Sir George Maxwell, Durance, a Fleming, Chriſtopher Knightley, 
Þ ieutenant King, Holmes, Sir Wilham Parkyns, Rookwood, 
wherever they 11ay te found, and to carry them beſore the next Juſtice of Pear 
or chief Maziſtrate, who is hereby required to commit them to the next God, 
there to remain ntil they be thence delivered by due conrſe of Law. And 1h 
Maje/tz doth herely require the ſaid Juſtice, or other Magiſtrate, immediately lo 
give notice thereof to Hizz or His Privy Council. And for the prevention 
the coins of the jaid Perſons, or of any other, into Ireland, or other parts beyonts 


the Seas, His Majefty does require and command all His Officers of the Cuſtons, 


and other His Officers and Subjeds of and in the reſpeFive Courts and Maritii: 
Towns and Plates within His K ingdom of England, Dominicn of Wales, an 


Y 


. Town of Berwick upon Tweed, that they and every of them in their reſpe(tive Si1- 
tions ard Places, be careful and diligent in the Examination of all Perſons who [/a/- 


paſs 'or. erideavor to paſs beyond the Seas, and that they do not permit any Perc 
whatſoever to g9iinto Ireland, or other places beyond the Seas, without a Paſs wder 
His Majeſty's Royal S19u Manual until further Order. And if they ſlall diſco- 
wer the ſaid Perjons above-named or either of them, then to cauſe them to ve 4): 


prebended and jerured, and to give notice as aforeſaid, And His Majeſty aoes 


heres; 


; L 49 | 


h-reby Publiſh a4 Declare to all Perſins wio ſha! Concea! the Purſes a 
beue-named, or any of them, or b: ai1ing ard «ſſiſti»g-:in the Concealing of 
them, or furtherins their Eſcap?, That they ſha" b. pro-ced'd agar: fl, for 
ſach their Offenc+, with the utmoſt Severity, accroritag tg law. Ana for 
the Encouragement of all Perſons to b: Dilizent and Careful in e2. eau u- 
ring 10 Diſcover and Apprehend the ſaid Perſons, We do hereby [ri her 
Declare, 1 hat whoſoever ſhall Diſcover ana -pprehend the Pu ſors above- 
named, or any of them, and ſhall brin? th:m befe. re ſvme Frſt ice of Peace, 
or chief Mcigiſtrate, as aforeſaid, ſhall have and receive, as a Rev :rd, 
the Summ of One thouſand Pound, which ſaid Summ f One thvſind 
Pounds, the Lords Commiſſiers of His Majeſty's Treaſury are her: by 
Required and Diretcd t» pay accordingly. Ard if any of the Pe: (os 
ab;uve-named ſball Dzſcover and Apprehend any of ! heir Accomplis's, fo as 
they may be tronght to Juſtice, His Majeſty dors h yeby Declire, Th.t 
every Perſou makins ſuch Diſcovery, ſhall have His Maj ſty's Gratis 
Pardon for his Offence, and ſhill recetve the Revard of Ore thouſ ina 
Pound, to b- pay'd in ſuch mann as af reſaid. 


Hiven at our Court at Kz»{ngton, the 234. Day of February, 16g: 
in the Eighth Year of ouc Reign. 


GOD SAVE-THE KING. 


Dir. Phipps. My Lord, The different Penniog of the Clauſes is nct 
only in that Proclamation, but it is the Language of every Proclama- 
tion that has gone out for the Apprehending any of the Conſpirators. 

Mr. Att. Gen, My Lord, All that we ſay in anſwer to this Objetion, 
1s, That Mr. Harris is not nam'd 1n that Proclamation. 

L.C. 7. Holt. What ſay you to that, Sir Bartholomew Shower ? He 
1s not named in the Proclamation : And fo it he hath Diſcovered and 
Apprehended the Priſoner, he has earin'd his Money, whether he be 
Convicted or not, becauſe Ro-kvood's Name 1s in the Proclamation, 
tho? his is not. | 

Mr. Phipps. Then, My Lord, with humble Submiſſion, here 15 a- 
nother Proclamation wherein he is nam'd, we deſire that may be read. 

Mr. Sol. Gen. And when it 1s read, it will be as little to your Pur- 
poſe as the other. | | 

Mr. Att. Gen. Let them read what they pleaſe, we necd Tay no- 
thing at all to it. = | 
_ _L. C. F. Hzlt. Certainly upon this Proclamation there's no Obje- 
Ction ; for he is intitled to his One thouſand Pound already, tho' Rook- 
wood be never convicted. _ | | - 

Mr. Phipps. But'is he not by this Proclamation which mentions his 
Accomplices, intitled to his Pardon ? If fo, he {wears to ſecure himſelF. 

L. C. FJ. Ho!r. By the Apprehending and Diſcovering, he's incitled 
to his Pardon. - | > | ; 

My. Phip»s. But not without he be brought to Juſtice ; that 15 to 
ſay, till he bz convicted ; therefore he cannot he an Evidence to con- 
vie him. LA 7 Ro Ron 

L.C. F. Holt. That is, as to any. that are there named, if any of 
them Diſcover and Apprehend one another, it muſt be ſo as that they 
be brought to Jultice : But if any Perſon that is not named there does 
Apprehend any that is, he is intitled to the One Thouſand Pqund, barely 
by the Apprehenſion. | - | 
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Mr, Phipps. Then there 3s another Proclamation where they are 
both named, as Mr. Rookwood tells me. 

Sir B. Shoner. My Lord, We will ſet this Matter right ; we wil 
ſhow the other Proclamation, in which, it I am rightly inform'd, for 
I have not read it, Mr. Harris is nam'd. 

Mr. Att. Gen. It you have not read it, I would adviſe you not to 
trouble the Court with it ; for you will find the latter part is re- 
ſtrain'd to Three or Four particular Perſons, of which he 1s none. - 


Rookwood. T am named in the Proclamation. 
My. Att. Gen. Ay, but rcad the latter part of it, and you will find 


you are not nan'd in that Clauſe that they referr'd to : You need not 


read the former part of the Proclamation, we agree the Priſoner is na- 
med there; but only look towards the bottom, which is. the Clauſe 
that they refer to. | 

Cl. of Arr. (Reads) And we do hereby further Declare, &c 

Mr. Att. Gen. They have not conlidered the Proclamation, and there- 
fore make an Objection of they don't know whar. 

Sir B. Shower, We are in your Lordſhip's Judgment. 

L.C. 7. Hitt. For what * Sce if you can make or ſtate a Caſe for 
our Judgment. | | 

Sir B. Shower. Mr. Rookwood 1s mention in the firſt Proclamation, 
and Harris is not, but there are the Word Accomplices : He is like- 
wiſe mentioned in the laſt Proclamation, but not 1n the laſt Clauſe of 
it. TI confeſs, if he had, it had been plain it would have taken off his 
Teſtimony ; but now we muſt ſubmut 1t to you, whether he is not an 
Intereſted Perſon, and conſequently no good Witneſs. 

L.C. F. Holt. Truly I do not fee any colour for the Objection. Is 
he not as well intituled to his One thouſand Pound, tho? Mr. Rookwood 
had never been try'd, by the bare Apprehending of Mr. Rookwood, as 


if he was Convicted ? 
Sir. B. Shower. No, my Lord ; becauſe the Words arc ſo as he may 


be brought to Jultice. 

L.C. 7. Holt. That is not ſo, as to any Perſon that apprehends one 
mentioned in the Proclamation, if the Perſon that apprehends be not 
mention'd in it, and named himſelf; if any one that 1s not mention'd 
apprehend one that is mention'd, he 1s intiruled, by the Apprehenſion, 
to the One thouſand Pound. If any one thar is mention'd apprehend 
another, then he is to bring him to Juſtice ; now Mr. Harris is not na- 
med in this Proclamation, and fo, as to the One thouſand Pound, he 
ſtands in the ſame Condition as any other Perſon that Diſcovered or 
Apprehended one of the Ferſons there nam'd. 

Sir B. Shower, But it ſeems he was one of the Conſpirators, becauſe 
he is himſelf deſcribed in another Proclamation. 

Mr. Att. Gen. If it were fo, it would not be material, nor any man- 
ner of Objection ; but as they have made their Obje&tion upon theſe 
Proclamations, we think there is nothing for us to give an Anſwer to. 

Mr. Comper, Nay, my Lord, if it were ſo, will Sir Bartholomew 
Shower {ay his Client is not brought to Juſtice, unleſs he be Conviated ? 
I amſure the WordsCorvidted or Artainted, are not in the Proclamation. 

L.C. F. Holt, There is nothing in it; you muſt ſwear Mr. Hayris, 

which was done accordingly. 2 


£ . 1 


My. Sol. Gen. Will you give an Account to my Lord and the ſury, 
what you know of this Conſpiracy againſt the King's Life, from the 


firſt 


5 Fe. Ng, 


F 

| [ 51 3 : 's 

firſt time you were acquainted with it, and what hand the Priſoner at =P Fa 
the Bar had in it. TH. 
Mr. Art. Gen. Pray give an Account of the whole thing, your com- eh 
ing over, and who ſent you, and upon what Errant, and the whole | tbl 
that you know of this Conſpiracy. Wal: 
Capt. Harris, Upon the + 4th. of Jaxnary laſt, the French Stile, New bs | 
Stile, I was at St. Germains, where I was ſent for by King James, and pa: 
was ordered to wait his Dinner till it: was over, and accordingly I did #h 


ad TC LES 


wait till his Dinner was over, and then T came 1g, and Col. Pirker was | 
with him, and one Mr. Hare who is alſo mentioned in the Proclamati- i 
' 


———_ 


on, was there alſo: the King told me he was ſenſible I had ſerved him 


well, and now he had an Opportunity of doing ſomething for me; | [ , 
he told me he would ſend me into England, where I ſhould be ſubſi- th 
-fted, and I was to follow the Orders of Sir George Barclay, and accor- HE 
dingly he ordered me Ten Lewidores to be paid by Mr. Caro//, who Wis 
15 Secretary to the late Queen, and Col. Parker went along with me, — ; 
and Mr. Hare, to Caroll, and told him he came from the King, and we 1F4 


had the Lewidores, and we went to Calats, in order to our coming 0- 
ver hither : but we were told if we were Wind-bound, that the M9-. 
ney we received would not bear our Charges ; there was Orders given. 
for our further Subſiſtance at Calice, to the Prefident there. Accor- 
dingly we came to Calice, and the Wind did not ſerve us for 8 or 9g 
days; and while I ſtay'd there, the Money that I ſpent at Calice was 
paid by the Preſident of Cal/ice, Monſieur Latozr. Afterwards I L:nd- 
ed in Englend, near Romney Marſh, as I was told, and I came to tlc 
Houſe of one Huxt, and he provided me and my Comrade with a Cou- 
ple of Horſes; and coming from thence, I came in the firlt place to 
one Tucker's an Apothecary in S4a»dway, and next from thence, we 
came to Rocheſter, to Charles Crofts's, and from thence in a Coach to 
Graveſezd, and from thence by Water to L:z40z : that night we lay 
in Grace-Church-ſtreet at an Inn, it being night, the Night-Tyde, and 
ſomething late. The next day Icame to a Lodging at an Acquaintance 
of my Comrades , Mr. Hare, at the Unicorn 1n Breownlow-ſtreet , one Z 
Mr. Wateman's. The next night I went to look for Sir George Bar- | : 44 
zlay, whom the_King told me I ſhould certainly find by ſuch a Sign of it] 
a White Handkerchief hanging out of his Pocket, on Moxdays and 
Thurſdays, in Covent-Garden, where his Walk was to be inthe Evening, 
becauſe he was not to appear in the day-timiee openly. It happen'd that 
upon Morday night after I came to Town, I went —_ and did. not 
find Sir George Barclay according to the King's DireQion, which I ad- 
mired at ; but there was one Mr. B:rkezh:aa, who told my Comrade, 
a Day or two after, That Sir George Barclay would needs ſpeak with 
me, and accordingly I met with him ; and he asked me how the 
King, Queen, Prince, and Princeſs did, and I told him they were 
very well; I told him I was appointed to attend him, and obey his 


| Orders. He told me he had no Money at fremnh but in two or three 
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Days he would ſend ſome ; and fo he did, by Major Holmes. I had 
Five Shillings a Day for ſubfiſtance, and I had no Horſe ; and when | 
had a Horſe, it was Six Shillings a Day; aiter which rate I had ſub- 
fiſtance for a Month at Five Shillings a Day, Guinca's going. then at 
Thirty Shillings. Major Holmes pay'd me the Moncy by Sir George 
Barclay's Order, as he told me, and he afrerwards gave me a Guinea, 
and- that was the firſt Saturday when the Aſſaſſination was defign'd ; : 
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L 52) 
ior that we to!d him we wanted Money, and it was not reaionable we 
ſhould take our Horſes out of the Stable before we pay'd, for them - 
And 1 met Sir George Barclay ſeveral times at Covent-Garden, and he 
told me it was a ſuſpicious Place, and defired me not to come any 
morc there; but when he had any particular Orders to give me, he 
wona'd give me notice of it where I ſhou'd mcet him; and accordingly 
| did meet him ſcveral times. | 

My. Att. Gen. Now Sir, will you tell what you know as to the Pri- 
{>n-r at the Bar. | 
- Capt. Harris. As to Mr. Rookwood, the Saturday that the Aſaſſinati- 
on was deſign'd tobe, the firſt time that] knew of it, I met Mr. Rook- 
w-07, it one Mr. Burck's Lodging, where he was up, and I faw him in 
a great Hurry and ſome Conlternation, and: in came Mr. Bernarae , 1 
ask*d him the meaning of it, and what they were going about ; and 


Mr. Rootwordtold me, If IT wou'd go downto Captain Corry I ſhoud 


know ; accordingly I went, and to the beſt of my remembrance, he 
gave me a lictle Note to Captain Coxrnrer, but that I am not poſitive 
In. I went to Captain C-zter, and as ſoon as ever 1 came, he to!d us, 
We inu't be Immediately ready to go to Turnhim Green. 

Mr. Att. (ies. Whe & was that ? | 

Capt. Herrs. At tie Woolpack, that was the Sign as near as 
I remember. Mr. Hare and I were ordered together to come there, 
and there was Mr. Huzgat-, who had been there ſome time, and when 
! came in, Sir George Barclay did declare Laughing, Theſe are my Jani- 
{aries : And he talk d lomething of bringing the Garter, and of attack- 


ing the Coach; but he went our of the Room, and afrerwardshe came 


in and declared, We were all Men of Honour, and that the Buſineſs we 


were g0ins about, was to attack the Prince of Orange ; but Durant came 


inatter that, and f{aid, The Prince of Orange did not go out that Day, 
When he taik'd of attacking the Prince of Orange, I was very much ſtart- 
led, not knowing =ny ting of 1t before ; and Icame the next Morning 
to Mr. Rcokwcord, and ask'd him if we were to be the Murderers of 
the Prince of Oranze, ſays Mr. Rookweod to me, I am afraid we are 
drawn into ſome ſuch Biſineſs;, but if IT hid knong of it before Icameover, 
I ſhould have beg'd the King's Paraon at St. Germains, and not have come 
ver bith:r ; and ſaid I, 7his is very fine, we have ſerv'd to a very good 
prrpoſe, to be ſent over upon ſuch an Errant and Account,  Afﬀter this 
Mr. Rookweod, and Mr. Lovick,and I, had a Meeting at Red-Lyon-F;elds, 
where we did diicourſe about the Matter. I did often declare againſt 
it, That it was ſo barbarousa thing, that no Man ot Honour almoſt 
wou'd be guilty of it, bur Major Lowick anſwered, That we were to 
obey Orders, for ſure Sir Gorge Bars/ay wou'd not undertake a thing 
of that nature without Orders. | 
_ Mr. Att. Gen, Pray what {aid Mr. KNo»word.. 

Capt. Harris. He own'd it was a barbarous thing ; but he was ſent 
over to obey Sir George Barclay's Orders, which he had ſeveral times 
declarcd he was reſolved to do; upon that we parted : ſo afterwards 
I came to Mr. Rock:roa's Lodging ; it was the Saturday Morning I 
came to him, and ſo went ro Sir George Barclay's ; while he was there, 
Mr. Rookwood gave me a Note, naming ſo many Names, particular- 
ly Mr. Hungate, Mr. Hanford, Mr. Hare, and his own Name at 
trop, not the Name that he is Arraigned by here 3 but a ſham Name 
that he had, as the reſt of us all had ſham Names, which at that time 
we went by. - L. C. 7. Hole. 


Nzohr 


[ 53 ] 


L. C. F. Holt, What was your Name * 
Cajt. finris. My Name was Jenkins. 
{..C. 7. Hit, Whogaveyou that Name * 


( aft. {darrts, King James 3t 3, Germains, and he fave Mr. Flare 


the Name Or Grzzey, and Mr. Rockwood's Name was Roberrs. King 


Times ft uS 11 lus Bed-Chamber, We were to go by thoſe Names. 
Vir. £ir'. Gen. Fray Sir, what did Ko k:cod {ay to you when he 


eAVE YOU Lat Liſt r | 

Cape, Hairis, He told me, he was to go to Turrham Green, and I 
v5 tO £0 along With him, and ſays he tro me {miliog, You ſhall be 
#3 Aidde Camp; and get the reit of the Gentlemen ready, and ac- 
ciJHingly I went to look tor ſeveral of the Perſons particularly 
tr Mr. B/ucktura; When IT came back again, I found him lying on 
hs Bud, and that vir George Barclay had told litm the Prince of Or 7ge 
1 nut go our that Day , and from thence we went to Dinner, where 
Mator Low'ck cin'd with us, and Mr. Beraarde, and Major Lowick ſee- 
ig me ina heat, abk'd me, Why 1 was in ſuch a Swear, I told him 
1 were getting thoſe Men ready for Mr. to kwo9d, who had made 
me his Jie a Camp; lays Major Lo'zk to me, You may very well 
do Ut; for you have fix Shilings a Day allow'd you, and T have nothing; 
I bring two Mien #t my own charge: ſaid IT, Major Lowick, I won- 
d&r you don't apply your {clf ro Sir George Buyclay, and then, I belteve 
you may be fubliſt<d roo. He anſwered me, He did not think it worth 
ce wh.le to trouble him, fince he hath never ſpoke to him of it before, 
and Rock viod, and Bernarde, and Lowick, and my ſelf, ſeveral times 


| met in Red-Lyon-('ields, and talk'd of attacking the Prince of Orange. 


My. Att. Gen. Who did? 
Copt. Harris. Reokwood, Bernarde, Lowick, and my elf. 
Mr.. Att. Gen, Pray Sir, let me ask you one Queſtion. Where was 


your Horſeat firſt ? 


Capt. Harris. At firſt it was at my Lord Fewverſham's Stables, as they 
tid me, in Some: fet-Hoſe. 
"Ar. Att. Gen. Where were the other Perſons Horſes ? - 
Capt. Harris. There was Mr. Hungate's, and Mr. Hare's Horſes in 
tie lame Place, at the ſame time, as they told me. 
M-. Att. Gea. How came you by your Horle there ” 
Capt. Harris. Major Holmes did deliver my Horſe, and committed it 
to my care, .and Icarry'd it thence to another place. 
Mz. Atr. Gen. Did you obſerve there was any more Horſes there ? 
Cpt. Harris. 1 believe there was Five or Six, as near as I can guels. 
Mr. Att. Gen. Do you know where Rook vcod was to have his Horle ? 
Capt. Harris. He had a Horſe ; but whence he had it I dowt know. 


My. Att. Gen. Had you any Arms delivered you * 

Capt. [furris. Yes, | had, by Capt. Counter. 

Air. Conyers. Were you at no other Place together that Saturaay 
oht, the 229. of February, becaule you ſay you din'd together ! 

Capt. Harris. Yes, we were at the Bear Tavern. | 

Mr. C:ayers. What Diſcourſe paſs'd between you there ? | 
Capt. Farris. | hey were talking about the Afﬀaſſination ; but what 


-4ny particilar Perſon ſaid, I cannot tell. 


Mr, Conyers. Pray who were there ? 

Capt Harris. There was Mr. Kpightly, Capt. Rookwood, and 
Mir. Kino; and Kyightly went out and came un again, and _ 
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[28 _ red, we muſt have a great deal of care of our ſelves, or we ſhou'd be 
Wok tiken up; and he whiſper'd it firſt, and afterwards I ask*d him whar 
' » — it was, and he told me, and ſaid, We muſt have a care of our ſelves : 

I's Says Mr. Azzg, ſtaring this way with his Eyes, Surely God Almizhty 
7s 742 O87 ſide; and fo we parted. 
«. C.F. Ho't.. When was this ? | | 
Capt. Harris. This was the Night of Saturday the 22d. when it 
was diſcovered ; for ſome of them were taken up the next Pay. 
Mr. Att. Gen. Was Rooknood there at that time at the Bear-Tavern ? 
Capt. Harris. I cannot poſſibly ſay whether he was or not. 
Mr. Att. Gen. What Diſcourſe had you there ? 
Capt. Harris. We talk'd of Afſaſſinating the King ; but what it was - 
11 particular, I cannot tell. 
L.C.F. Holt. Was Rootnood there ! 
Capt. Harris. Yes, I believe he was ; but I cannot poſitively fay. 
L.C. 7. Holt. You ſay it was the laſt Saturday that the King was to 
£0 abroad, that you apprehended you were diſcovered ?. 
Capt. Harris. Yes, we apprehended we were diſcovered before that ; 
tor Mr. Lowick told me, That Three or Four Pays before, in that 
Week, that his Name, and one Harriſon's, were given into the Coun- 
cil, and another, and another, Two or Three of them, as he told me ; 
I think, Three or Four; and upon that Account Major Lowick went 
trom his Lodging, and did nor lie at his Lodging the Night before ; 
and I came to Major Lock, and he told me the ſame thing at the 
K/ng's- arms Tavern. | 
Mr. Att. Gen. Can you Remember what Diſcourſe you had that Sz- : 
turday Night ? : | | - 
Mr. Cowper. You ſay that on Saturday the 22d. Mr. Rookwood gaye 
you the Liſt, — | 
Capt. Harris. 1 do-not ſay it was the 22d. for I cannot ſwear to the 
Day of the Month ; but it was the Second Saturday that we were to 
have gone about this Buſineſs. | 
E Mr. Corper. You fay he gave you a Liſt of Names : Pray, when he 
gave you that Liſt, what Diſcourſe happened in the Room, juſt before, 
or after the giving of the Liſt * 
Capt. Harris. Sir, I think I told the Court that before. 
Mr. Cowper. Sir, I delire you would repeat it. : 
Cave. Harris. My Lord, I humbly defire to know whether I am to 
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| duced the giving of the Liſt, and what followed upon it, that I per- 
- ceive this Gentleman does not know which ſide I am off. 

Capt. Harris. Mr. Rookwood ſaid we were to go to Turnham-Greey ; 
and he told me, that I was to be one of his Party, that we were to at- 
tack the Prince of Orarge. | 

L.C. F. Holt. You ſay you were to be one of his Party : Pray was it 
there that he told you, you ſhould be his 4d de Camp. 

Capt. Harris. Yes, be did tell me IT was to be his 4d de Camp ? 

-Mr. Phipps. Whoſe Hand-writing was thar Liſt | 

_ Capt. Harris. 1 cannot tell, T had jt from that Gentleman. 
Mr. Phipps. But whoſe Writing was1t * 


MEE > anſwer that Gentlemen that Queſtion ? | 
Ws. L. C. F. Holt. Yes, you are to anſwer, being upon your Oath, and 
fe 9. to tell the whole Truth, | . 
4 Mr. Confer. I ask him the Queſtion fo fairly, what Diſcourſe intro- 


C apt. Harr3s: 
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[55 ] 
Capt. Harris. Tndeed T know not his Hand-writing, and' therefore = | 
cannot tell whoſe it was : He 1s. for his Life, but I believe he cannot 
deny any thing that I have ſaid, I Tuppoſe not : I ſhou'd be very ſorry 
to accuſe Mr. Rooknood of any thing that was not true. 
Mr. Phip»s. Pray whoſe Names were in that Liſt? - © - 
Capt. Harris. T have menition'd Mr. Hare, Mr. Hanford, Mr. Black: 
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burn, my ſelf; and you, Mr. Rovkwood, had your own Name at top. 
Kookw:od. What is that Blackbury? _ 
Capt. Harris, He is a Lancaſhire Man. | ” - 
Rookwood. It's a very ſtrange thing I ſhould give you a Lift with a 
Man's Name that I don't know ; Ideclare it, I know no ſuch Perſon. 
Capt. Harris. Mr. Rookwood, I believe you are very ſenſible I do not 
accule you of any tning that 1s not true. 


Mr. Phipps. When did you ſee that Lift laſt ? 


p . 


Capt. Harris. He gave it into my Hands, and had it from me again, 
or I threw it away afterwards. DE 

Rootwood. But you rhat were to be an Evidence, ought to have kept 
it © juſtific your Evidence. om 2 

Cape. Harris. Truly. I did not intend to Have been an Evidence at 
that. time. | 


Mr. Att. Gen, If they will ask him any Queſtions let then. 
Sir B. Shower. No indeed, I will ask him no Queltions. 

My. Att. Gen. Then, my Lord, we have another picce of Evidence 
which we wou'd cfter to your Lordſhip, which is not dire& Evidence 
againſt the Priſoner, but only to prove. a Circumſtance or two of what 
has already been {worn : We do acknowledge, my Lord, it does not 
affeft Mr. Rookwood, but only to ſtrengthen and confirm what they 
have ſworn. EE ” - | 

Sir B. Shower. With ſubmiſſion we hope 1t will not be Evidence fit 
to be given as to the Priſoner at all ; for becauſe a Man may ſwear 
true in the particular Circumſtance of a thing, that therefore he ſwears 
true what he ſwears againſt the Priſoner, I think is no Conſequence in 
the World. : | _— 

L.C. F. Holt. Tris a thing diſtin&t, and foreign to the Matter, as to 
Mr. Rootwood. | Eo | ein 

Mr. Att. Gena. My Lord, we do not fay it diretly affefts Mr. Rook- 
wood ; but when your Lordſhip has heard it, we ſhall ſubmit it to you, 
how far it confirms even the Evidence given againſt him. | 

Mr. Conyers. My Lord, we fay the Priſoner was to have his Horſe 

from Som:rſer-Houſe ; and that there were Horſes plac'd there for that 
purpoſe we are going to. prove. 3 _— 6s 

Mr. Att. Gen. My Lord, It is one entire Conſpiracy; in which eve- 
ry one had his part ; one was to have his Horſes and his Party. iri one 
place, and another in another : Now that there were at ſuch time ſuch 
Horſes at Somerſet-Huſe, and thoſe Horſes were delivered out from 
Somerſet-Houſe, is certainly a Confirmation of the Truth of what the 
Witneſſes hare ſaid. 7 | : 

L. C. J. Holt. Ir is-ſo. If that be it you offer, 1t 1s very material, 

My. Conyers. We . ſhall prove, That upon the Diſappointment on 
the firſt Saturday, the 15th. of February, they were to be ready againſt 
the 22d. and you will hear how the Horſes were diſpoſed of in the 
mean time, Call Chamberlain, Maskel, and Allen. 
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Mr. Art, Gey. Call any one of them, I ielicye.it is enough. 


Mr. Chamberlain appeared, and was ſworn. 


Mr. Att. Gen. Pray will you give my Lord, and the Jury ap Ac- 
count what you know of any Horſes that were brought tO Somerſet- 


Houſe about February laſt, and how long they ſtay'd thee ? 
Chamberlain. here was Six Horles. 
Mr. Att. Gen. Who brought them iq. 


Chamberlain. They werelentin by ſome Perſons in Mr. Legs Name. 
Mr. tt. Gen. Had you any Dire&ion to take care of them ? 
Chamberlain. Mr. Lewis {cnt in a Note to take care of them for a 


Night or two. 
Mr. At. Gen. Who carried them away 7 ? 
Chamberlain, 1 cannot tell : 


\ 


Some Peop!e came to ſee *em hat I'ne- 


ver ſaw before, and they took carc of them ; I know not who, they 


were, and I never ſaw them lince. 


Mr. Att. Gen. What time was ir that they came for them ? 


Chamberlain. It was about the middle of the Day. | 
Mr. Ait. Gen, What Month was it in ? 


Chamberlain, 1 think it was much about the latter end of Felraey, 


to the belt of my Remembrance. 


Mr. Att. Gen. How long was it before the Plot was diſcovered. 
Chamberlain. It was about a Week, or a {mall matter, before the 


Plot was diſcovered, 


to the beſt of my knowledge. 


Mr. Att. Gen. How long {tay'd the Horſes there at Somerſer-Houſe ? 
Chamberlain. Three of them ſtaid a Night or two; but the other 


Three about a matter of a Week or Ten Days. 
Mr. Att. Gepy. Who own thoſe Horſes ? 


Chamberlain. 'They were ſent in, in Mr. Lenis's Name ; but who 


Rae them I cannot tell indeed. 
Mr. Conyers. Then ſwear Joha Allen. 


(Which was done. ) 


by tefl my Lords, and the Jury, what you know concerning any 


Horſes about the time of the Breaking-out of the Piot. 
Myr. Att. Gen. We mean in Somerſet-Houſe Stable. 
Allen, There were Seven Horſes came in. 

Mr. Conyers. Who brought them ! 


| Allen, There was Six in the firſt place ; one came 1n afterwards, in 


the Evening. 


Mr. Conyers, By whole Order were they brought there ? 
Allen. By Mr. Lewis's Order. 
Mr. Att. Gen. How long did they ſtay there ? 


x 


Alles. Some of them itay'd there ſeveral Days ; Three of them 


went away the next Day, as I think. 


Mr. Conyers. Do you remember about what time thoſe Horſes were 


brought thither ? 


Allen. They were brought there I believe about Seven or Eight Days 


before the Plot broke out. 


My. Att. Gen. My Lord, we only call theſe Witneſſes to confirm the 
Teſtimony. of the others, that there were ſuch Horſes there at that 


time, and for the preſent we reſt it here. 


"If 7. Holt. Then, Gentlemen, what ſay you to it for the Priſoner ? 
Sir B. Shorer, If your Lordſhip pleaſe, we are of Counſel for the 
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Priſoner; and that which we are to inſiſt upon isthis, which we ſub+. 


; 


mit to your Lordſhip's Judgment. In the firſt place, whether here be: 


two Wirneſles againſt the Priſoner to prove this Treaſon according to the 
Statute of Edw. 6. which requires two Witneſſes in High-Treaſon, and 
Lawtul Ones; bur that 1n the firſt place we fay there are not two Wit- 
netles at all, ar leaſt not ro any Overt-Ac&t that is laid in this Indi- 
ment. As to what Captain Porter lays of what paſt between him and 
Durant, the Dialogue between them where Rookwood was preſent, we 
are 1n your Lordſhip's Dire&ion ; and we doubtrnor bur the [ury will 
take it into their Conſideration, how far that affſeRs the Priſoner ; that he 
ſhall not be concern'd in any TranſaQtion berween Mr. Porter and any 
other Perſons : none of their Declarations, none of ther : reaſonable 
PraQtices, can be imputed to or affet him in any way whatlicver, 
Now all that Captain Porter fays of Mr. Rookword. 1, that le vas 
once at the Globe-Tavern, and there was a Dilcourſ- abyuur this Alat- 
ter; and then he tells your Lordſhip of a Dialogue berween hiin and 
Daraezt, and Account of what patled between them ; but he dues noc 
ſay any thing ot Mr. Rookwood eng any ways conceri'd in the Mat- 

ter, but only that he dropr this Exprefſion, It was a Deſperate Adven- 
ture, a Dangerus Enterprize, and he ſeemed againit 1., but in the 
end he concluded with ſomerhing in French, which what they are, and 
what they mean, we mult ſubmit ro your Lordſhip and the Jury : he 
interprets it, when Sir G-orge Barclay ſaid he mult have a ſhare in ic, 
then Rookwood replied, Theic's an end of ir. Bur there 1s not one 
Word of Agreement {wora to that Mr. Rookwood poke, to few his 
Conſent. There is bur one time more that Mr. Porter [wers ro, 
abour rhe Priſoner at the Bar, and that 1s, at his ' 644.1 g in Lic le 
Raaer Street ; for as to the other Conlults, Mr. Rookwood + as nor pre 
ſent there : it ſeems there was a Diſcourſe abour the Aﬀair, bu: (i: 16 
Rookwood ſaid nothing, but went away : there was not ſo much as the 
leaſt Intimartion of an Agreement to any ſuch Deſign, or Approbatioa 
of what was agitated in the Company : and we 1nli{t upon it as to 
this in point of Law, that it ainounts.io no more than Miſpriſion of 
Treaſon at moſt. My Lord, I will not now contend about Notions, 
nor will I argue whether Coolulttg ard Ag:ceing be Evidence of an 
Overt-AQ; I ſubmit to your Lordihip's Directions, norwithſ(tanding 
the Variety and Difference of Opinions that have been. GO 

L. C. J. Holt. Sr Bartholomew Shower, I know not what Variery 
of Opinions you mean ; there have been fume Diſcourſes in Pamphlecs 
I agree, but it was always taken and held tor Law, that Conlulcing 
and Apreeing was an Overt-Act. | 

Sir B. Shower. Here 1s no Evidence of any Agreement. 

L. C. ]. Holt. Pray let us hear what you ſay to that. 

Sir B. Shower. It 1s not the being preſent where Traytors do Con- 
ſult and Conſpire the Death of the King, unleſs they aQually agree; 
nor is it Evidence ſufficient to guide or- prevail upon a Jury's Conlci- 
ence, to affirm upon their Oaths, that ſuch a one is guilty of High- 
Treaſon, becauſe ſuch a one was there and faid nothing at all; for rhe 
not diſcovering afterwards, nor accuſing, 1s no Evidence at all again{t 
Mr. Rookwood. As to Mr. Harris, he gives you an account of a great 
deal that does not affe&t Mr. Rookwood, neither all that paſt at St. Ger- 
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( 58 ) | 
»ains, nor in their Journey into England, for all that may be true, and 
yet the Priſoner no way concern'd in it. As to what he afficms of the 
Priſoner, we ſhall ſubmit it to your Conſideration : what it amounts 
to, and all that his Depofition comes up to, 1s, That Mr. Rookwood com- 
plain'd that he was to obey implicitly Sir George Barclay's Orders; and 
Harris gives an account but of one particular time ihat Mr. Rookwood 
undertook or did agree to be concern'd in this Matter; it was but once, 
and that was, when he gave him the Note of thoſe that were to go to 
Turnham-Green, and that he was to be his Ayd du Camp: and as to 
that, we ſhall give you an account by Witneſſes whom we ſhall call, 
that theſe two Witneſſes ought not to be believed as to what they have 
ſworn, tho they do not come up to make two Witneſſes according to 
Law upon this Inditment : what they have ſaid as to this Man is not 


credible, tho they may ſpeak true as to others; and no doubt there was 


a barbarous Conſpiracy ; it appears there was ſuch, beyond all Exce- 
prion and ContradiQion ; and the Perſons that have been Condemn'd as 
Conſpirators have acknowledg'd it : but, my Lord, that which is now 
before your Lordſhip and the Jury, is, to enquire whether the Priſoner 
is concern'd in this Aﬀair at all, and how far ; and we hope the Jury 
will be of Opinion he is not concern'd. The Heinouſnels of the Crime, 
and the Aggravations of it, being to be abhorred by all Mankind, we 
think ought not-to ſway wich the Jury, nor influence their Judgments 
to beheve a Witneſs ever the ſooner in acculing any other Perſon; it 
ought rather to have a contrary Allay, for the greater the Crime 1s, and 
the farther off from having any tolerable Opinion 1n the World, they 
ought to expe the greater Proof; and no one is to be preſum'd guilty 
of ſuch an AR, without very ſufficient Evidence of it; and the greater 


'the Crime, the Proof ought to be the more politive and undeniable: it 


is not their being plainly poſitive that is ſufficient, but whether it is 
ſuch that is good in Law ; and about that we are ſure your Lordſhip 
will give true DireQtons in point of Law : and whether the Witneſſes 
be credible or no, muſt be ſubmitted and left to the Jury, after we have 
call'd ſome Witneſſes who will give you an account of their Reputation. 
Mr. Phipps. My Lord, we humbly infiſt there are not two V Vitnef- 
ſes, ſuch as the Law requires, to prove the Charge upon this Indi- 
ment againſt the Priſoner : The two Overt-AQts that touch Mr. Rook- 
wood, are firſt Conſulting and Agreeing how to Kill the King ; the other 
is the finding Arms and Horſes for that purpoſe : but as to this latter, 
the finding Arms and Horſes, there 1s not one Evidence that comes up 
coit: and as to the former, the Conſultations, whether there be ſuff- 
cient Evidence that comes up to that, is very much a Queſtion with 
us: bur we ſay, with Submiſſion, there are not two Witneſſes in that 
caſe; for Mr. Porter ſays only what he was told by Sir George Barclay, 
that Sir George propoſed this Matter ; but withal he tells you, cat 
when Sir George Barcley propoſed it, and Mr. Rookwood was inform'd 
what the Defrgn was, he was ſo far from Conſpiring, Conſulting, or 
Agreeing to do it, that he ſaid it was a barbarous AQ, and he recuil'd 
at it. Theo ar laſt ſays Sir George Barclay, You muſt command a Party. 
L. C. ]. Hols. Well, and what ſaid Rookwood then ? — 
Mr. Phipps. Porter ſays, he then ſaid, There's an End of it, Now, 
my Lord, what Evidence 1s this of a Conſultation and INE 
: and 


(59) 
and this is all that Porter ſays, As to what Mr. Harris ſays, we areto 
confider whether the Liſt given ro him be an Overt-Act; aad there 
the Point in queſtion is, whether that Lift can be given in Evidence a- 
gainft Mr. Rookwood, upon this late At of Parliament, as an Overt--\ct, 
It not being laid in the IndiAtment? There-is indeed an Overt-Act ut a 
Liſt laid 1n the Inditment, as given to Crexbarye, but none as given to 
Mr. Rookwood. - : 
_LF.C.}. Holt. Pray take the Evidence right: Firſt, What will you 
make an Overt-AQ? What do you think when there is a D-vate a- 
moog divers Pertons about killing the King ? 

Sir B. Shower. With Submiſſion that will be no Overt-A&t if there 
be a Debate of ſuch a matter, tho he be preſent. 

L. C.J]. Holr. Aye; but when there is a Conf Ir, and upon Dehate 
a Reſcluion is formed, and tho he does at firit diſlike it, yet when he is 
told he muſt command a Party, he ſays he is content, or there's an end 
of ir; What do you make of that? 

_ Sir B S-ower, He ſaid he did not like it, it was a barbarous deſpe- 
ratc io lign, 

L. C. ]. Ho/t. It's trne, but when Sir George Barclay ſaid he ſhou'd 
command a Farty, he acquieſced, ard ſaid there was an end of 11: there 
was a Diſcourle about cutting off the King, and that was agreed upon 
ia tne Company at that time; and tho at tirſt he did not like it, yet he 
might afterwards agree to it. 


15 no proof of his Agreement to it. 

 L.C.J Holt. Capt. Porter ſays, he did declare: that he ſaid he 
look'd upon it as a deſperate Defign, and was averſe from being enzag'd 
1n it, but afterwards did agree to it ; Whether that is noc ſuch an Overt- 
ACt as 1s laid in the Indiament ? 

Sir B. Shower. My Lord, We muſt beg leave for the Priſoner 1n a 
Caſe of this Nature, that it may be recolle&ed what the Evidenc: did 
ſay. Mr. Porter did not take upon him to affirm that Mir. Rookwood 
conſented to it, but only ſaid there was an end of it: Now we muſt 
_ that to the Jury, what they can make of ſuch a Doubrtul Expreſ- 

10n; 
EF. C.J. Holr. Call Mr. Porter in again. 
Mir. Conyers, My Lord, the firſt Meeting Mr. Porter ſpeaks of, 


this Diicuurſe was; the next Meeting that he ſpeaks of, was on the 
. Fritay Night, before the firſt Saturday when the Buſiuels was to be 
done, and atterwards he met at Porter's Lodgings, on Saturday Mora- 
ig, in Ryder ſtreet. : | 

Then Capt. Porter come in again. 

L.C.] Holt. Hark ye Mr. Porter, the firit time that this Matter 
w2s propoled, when Mr. Rookwood was preſent, you lay was at the 
Globe-T avern. 

Capt. Porter. Yes, my Lord, it was. 

L. C. ]. Holt. And you ſay he diſlik'd it, and did not care to be 
concern'd in it. | 

Capt. Porter, Yes, my Laxd, he did {o. : 

L. C. J. Hois. Well, What ſaid Sir Geooge Barcley. - 

: apt. 


WC OE A Ray. ts. _ —_— 


Sir B, Shower. My Lord, that 1s it which we deny  welay there 


where the Priſoner Mr. Rookwood was, is at the Globe Tavern, where 
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- Capt. Porter. - Sir George Barcley ſaid he ought to obey his Orders, 
ſor he had ſuch a Commiſſion tor ſuch a thing, and he drew out a 
Scheme how it was to be done; and when Sir George Barcley told 
Mr. Rookwood he ſhou'd Command his Party, he replyed in French 

| | there?s an end ot it. = 

I. C. |. Ho!t. This was at the Globe-Tavern, Was it not ? 

Capi. Porter, Yes, my Lord, :t was. 

Mr. 4:t.Gen. Pray then, Capt. Porter, let me ask you another Queſtion, 
Was h. atter« ards with you at any other meeting, and when and where? 
 Caj, Porter. He was with me upon Saturday the 15th, at my Lodg- 
in” in L:ttle Rider-ſtreet, where was Sir George Barcley and others. 

Mr 4:.G-n. What Diſcourſe happeit'd when, 1 pray? 

Cap, Porter. They C1 there dricuurte the whule Matter, and Sir 
Georce Barclay was not tor going at thar time, bCaule there was fo many 
Peoite rhot went with the King; that there uw ou'd not be a govd Op- 
Port ity to effect he Deſign: bar I rold kinthey wou'd go off atrer 
the Hunting was over, at. 4 {ſo 1t was agreed upon to go on with the 
Undort king, | | | 

Ar. Ar. Gen. Pray, at that time d:d Mr. Roakmwood pretend to diſlike 
the AFﬀiir. or reſu'c to be ans aay ai = concert d 1019 ; 

C-'pt. Porter. NO, my LC Fe - 4 anti men vcr that ne ipoke One word. 

L.C.] Holt. VVas Mr. Rooykvood here? | 

Cap:. Porter. Yes, there was v.!. Rookwood, SIC George Barcley and 
Mr. Durant. | 
- Mr. Ar. Gen. Ard ha! you diſccvrlſe at that time about this Buſineſs? 

Ca; t. Porter. Yes, my Loid, there was that Objection made of {ſo 
man: People guing with the King,and I made that Anſwer that | rell you. 

L. C. ]. Holt. Why then, ſuppoſe at the Globe-Tavern, ſuch an 
Expreih ;n had not dropt from the Priſoner, but a Maa 1s preſent 
rt two Conſulcs that are held about the Death of the King, but 
ſays nothing either at the firſt or ſecond, Whar wou'd you make of that 
Caſe ? : 

Sir B: Shower. My Lord, I confe(s this is a Caſ<- of a very barba- 
rous Nature, of which I hope my Client will acquit himfelt : bur T 
think we have the Authority of Parliament on our (ide, that this does 
not amount to a proof of Treaſon. Ir feems they lay a ſtreſs upon this, 
that Mr. Rookwood came to Captain Porter's Lodgings on the Saturday 
Vorning the 15th : but then take the Cale as it 15 3 for ought that does 


appear upon the root, he knows not upon what account the Meeting 


is before-hand. TI think that is the Caſe of my Lord Ruſſel, up»n 


which the Reverſal of his Atrainder went, that the Evidence came 


ſhort, and that it was but Miſprifion ; for the Evidence was, that he 
vas preſent at the ſuppoſed Declaration's reading, bur ſaid nothing at 
all ro 1t. | | | 

'L C. ]. Holt. But I ſpeak of two Meetings ; there was but one. 

Sir B. Shower. My Lord, I do not know whether there were two 
Meetings or one then : but this is rhe ground we go upon, there ought 
to be two Witneſſes: and if there be two Meetings upon ſuch a Deſign, 
the ſecond may be is accidental, and it does not appear to be a delign'd 
Meeting 3 and there was no Appointment of Mr. Rookwood to be there, 


nor any Negotiation by way of Meſſage or otherwile, to that PROPS 
O 


(on) - .- 
[ this, my Lord; an Overt-AQt ? Suppoſe a man be preſent at a Conſult 
L abour Treaſonable PraQtices, and he uſes words that are indiftcrent; it is 
: true, in the caſe of a Wager it amounts to an Aﬀent, but it hardly will 
come to thar wheri Feupic meet hy accident, or for they don't know what. 
L. C. } Holt. How 1s this by accident ? a 

Sir B. Shower. It does not appeat that it was by Deſign or Appointment. 

L.C. } Holt, They were Acquainrance; -- 
Sir B. $4:-ver H:: had no acquaintauce with him but in Sir George 


Barclays © - vn, | 

L: C. ]. H-!r. But beſides, there was an expreſs Conſent at the Globe- 
Tavern, wiicn Revkwood laid there's an end of it. © 

Sir B, Shower. That is as much as to fay, I will not do it, I will not 
g0 with you —— ” nn 

Mr. Soll. Gen. Sir George Barclay was the Perſon whom they were to 

obey ; and Harri tells you, he roid them what they were to do, and fix 
Horſes were tirit plac'd, and three of them afterwards remov'd. | 

Sir B. Shower. Chat won't affe&t him what dir George Barclay (aid, any 
mcre than Lews''s appointing of the Hories, | 

L. C. ]. Holt. Then iheie 1s another thing, Why did he give a Liſt to 
Mr. Harrs? the Lift that was given had Mr. Rookwood's Name at top, 
as he was to command the Party, and there was Harrs's Name end Hare's 
Name as of his Party ; that is, their feign'd Names; Mr. Rookwood's 
feign'd Name was Roberts that was at top, and they were to go to Tarn- 
ham-Green, and Rookwood toid Harri, he ſhuu'd be his .4yd du Camp. 

Sir B. Shower. My Lord, for that I think we have a point of Law, chat 
we appreherd will turn off all that Evidence, and ſure we may ike 
that Exception now : The words of the ACt are, Thar no Evidence ſhall 
be given of any Overt- AQ thar is not expecſly laid in the Inditmenc. Now 
cannor I ſhew upon this Indiatment, that there is no Overt-Aft in ſuch a 

fitive dire manner as they now urge about this Lift. Will not t:.ac !a- 
tisfie your Lordſhip's Judgment to ſer alide all this Evidence? To make 
the IndiAment good tor Treaſon, there ought rv be a Compaſling of che 
Death of the King laid, and an Overt-AQ laid declaring that Compal- 
ſing ; but no Evidence is to be given of any Overt-ACt thar is not laid in 


the Inditment. | ; = 
L: C. J. Holt. You are not to take Exceptions to the Indictment now, 


but only to the Evidence. 
Sir B. Shower. I have this one Exception more ; there is never a Quod- 


que nor a Turatores ulterius preſentant. | | ; 
L. C. F. Holt. There does not need ; but that 1s a Fault, if any, 1n 
the Inditment, and is not to be ſtirr'd now. - ”. | 
Sir B. Shower. If there be not a Preſentment by the Jury, then there 
is no Overt-A& alledg'd : and if there be no Overt-Act alledged, or ao 
ſuch Overt-AQ, then we are within the Words of the AQ, thar no Evi- 
dence ſhall be given of any ſuch Overt-Act but what is alledg'd ; and it 
1s, if not exprelily alledged, as if it were not alledged at all : now here it 
is very looſe, & iidem Chriſtopherus Knightley, aud lo it goes on with the 
reſt, did ſo and ſo; There is a Preſeatmeat at firſt, chat they did Com- 
paſs and Imagine the Death of the King ; and then the Inditment comes 
farther, and ſays, that 46 men ſhou'd do this Buſineſs, and of thole 4o | 
theſe 4 ſhou'd be ſome j and then the /idem bought Horſes and Arms, and 
ſo it muſt go to the laſt Antecedent, _—O_ there is no exprels alledg- 
| ing 


| 62 ) 

irg of ary Overt- AR, and rhen ir is as if no Overt-A& at + all was alledg?d. 

EL Ct. Hor. Fic EXC: 10n 15 not fo the Evidence, but to the In- 
diftmen: © ir begins, 7 aratores preſentant quod; Los not that relate to all? 

Sir BR, No1-wer. No, my SECE and ] can well you 2 2 Reaſon why not : if 
it he ret ſo weil alle dowd as 1: ſhou'd be, 1t 1s 1n an L:ditment as if it 
were never ailedged at "all : and fo w chin the Words of the Aft of Parlia- 
mnt ths 15 not an Overt-Act alledg'd, and theretore they cannot give 
Evidence vpon tt. | 

Ir. Soll Gen. Truly, my | ord, [ can't Imagine what they are doing, 
they are moving In Arreſt of Þ 1dgment before a Verdi given: they ſay 
the Overt-A&t 15 not expreſly laid ; Is that an Exception ro the Evidence 
or to the Inditinent ? 

Ir B, Shon cr. It my Lord will oleaſe to give us the Liberty, we wou'd 
ſhew there can be no Verdi& given upon this Indictment. 

L.C.}. /olt. Certainly this is an Irregular Proceeding ; this 1s not 
a time 0; Exception ro the Judgment. 

br. Phipps. Then, my Lord, we are in your Judgment, as tO the 
Proot that las been given: Ita man he preſent at a meeting of ſeveral Per- 
!ons, ard there 15 a Treafonab le Debate abour Killing the Kiog, and this 
Ta: is only preſent, but neither aſſents, nor makes the Prop. ;al how it 
bal be done, whether the bare being lent, and ſaying EY; is ſuch 
an Eve ert- AC as ſhall Convi&t a man ot Treafon ? 

C. T. Holt. 1 tell vou, Conſenting to a Fraiterous Deſign 15 an 
| "=, +. Act of High-T reaſon, if thar C onlent be made to appear by good 
— Proof: Now the Queſtion is, What 1s a good Proot and Evidence of this 
Coricot? a man is two or th "ce times-at a Trealonable Conlult for . Kil- 
ling 't&c King, and tho perhaps at the fhr{t he did nor, yer at the ſecond 
he 0:4 know that the Meetirig was tor ſuch a Deſign, ( ſuppoſe for the 
purpoſe there was bt two Meetings) and at the ſecond it 1s determined 
to £0 0n with rhe Deſign 5 Is not that an Overt-ACt, t tho 1t Cannot be _ 
ved thar the Pr ont {aid any thing : s 

Mr. Phipps. Ut e firſt Meeting 15 not a Conſear, or-an OvertiARi Net- 
thei will a icconc'or third be if there was no more done chan at chic hrft, 
but they are like {> many Cyphers withour a Figure. _ 

L.C. j. #0/r. 1 he tw{t Meeting poſſitly might be accidetal he might 
not know what 1t was for, tho-thar will go a great way if he does not 
Giflent or diſcover ; but then he meets again with the ſame Company 

knowing what they had 1n Detign, D6es not t that prove a Conlent. a hat 
Was the & ih ic of Sir Everard Dieby 1 1n the Powder- Plot. 
Av. PL Pp. Eur where it may -be uncertain,.my Lord, whothar it 
Were with a ood Deſign or a bad Deſign rhat he mer-with that Compaay, 
It ef2Ht 10 by ralen inoit favourably: tor the Prifover : chi man 006g be 
; Precot tn order to a Diſcovery. 

E C. F. Holt.” But belies, that is nor this Caſe : you are mooting up= 
en Peinrs that are not in the Cale; When Mr. Harrs came to Mr. Rook- 
1rd, :n9 hnding them 4n forne -Dixorder, and being inquittive what 
Was fry Occaſion; he was ſent to Co:zater ; ; and' wen he diſcovered what 
ther were to £0 about, he zferwards aweting Mr. Rookwood, ſays to him, 
At weſint over to murder the Prince of: Urance ? ſays Rookwood, It I 
+: ths know 1 of this Deſign before I came from France, I wou'd have: begp'd 
the Kine, that is, King James, Pardon, and defired to haveibgen-<x- 
cuſed. Hereby he expreſſes his Knowledge of the Deliga, and: what he 
w2st0do; andtho he dilliked, yet wou'd obey Orders, Mr. 
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My. Phipps. There is no doubt, my I ord, but he knew of it ; but whe- 
ther: your Lordſhip will conſtrue his Silence as a Conlent, in + reaton, 1s 
the Queition. 

L. C-}. Holt. A man is at frequent Conlults about Killing the King, 
and dces i: reveal 1 It, IT, 15a great Evidence of his Conſent. 

Mr. Phipps. But 1: is not: prov'd that he did aftually Conſent to it. 

br. Soll. Gon. My t orcl, We mult ſubmir it 10 your Lordſhip, whe- 
ther this is not rotellv impro per and irregular art this time; they are ar- 
gunz how tar + e E vidence 15 to be belicv'd, before the time ProPe 
tor fuch an Arz:uinent Comes. 

Mr. t.Gen. it tlicy will call their Witneſles, let them; or if they lay 

they havenone,then thy mo make their Obſervations upon the Evidence; 
tele we defire we may be kept to the uſual method ot Proceedings. 

Mr. Phipps. With Submiſſion, we thought it fir to know the Opinion 


of the Court fi: (t, it. there be rwo Witneſſes againſt the Pr Honers; lor if 


tnere be not two Witneſſes, as the Law requites, we need nor trouble 
the Court with our Evidence. 

Sir B. Shower. | hen, my Lord, we mult detire that the Record may be 
rcad of Captain Porter : Conviction of Manſlaughter : a man that has 
been guilty of doing {uch an Act, felonioutly, malicioully, aid volunta- 
rily, as that 1s ſure, 15 not a competent W itnels. 
Cl. of Arr. It has beco read already. | 

Ar Att. Gea. 1 thought we had been over that Objeftion before, 

Sir B. Shower. We think it is proper for us to move it now again; for 
tho? it is no Objection to his beinga Leg] Witrefs, yet we hope it will 
influence his Reputation as to his Credit ; for he that has been ouilty of 
killing a man in ſuch a manner as the IndiAment lays it, will find but 
little Credit, we hope, with a Jury of Countrymen. But firce it has 
| bcen read, and your. Lordſhip and rhe Jury have taken notice of it, 
we will! call fome other: Witneſſes as to Mn. Pozrez's Reputation and Be- 
haviour, we think they: will prove things as bad as an Attainder. I ſhall 
not; epen them to your Lord!aip, but beg leaveto call our Wir oeiſes, who 
will acquaint you what they haveto ſay, 

- My. Att: Gen; Certainly, my Lord, you will, not think fit to let them 
do ſai; 4-delire they. wou'd not ulber jn-any ching of Evidence withour 
acquatnring the Court:what they call they tor: tor that were the way 
to let them in to call Witneſſes ro chings that are not proper. 

14,©. }, Holt. Nay, without doubt 1 it 1s;not. rezular to produce any 
| Evidence, without: opening it. : 

_-#4r.. Att. Gen) Edrit it be forany Crime ha a man may be prelented 
forz:ahd there is ffo Convition;: I think that onght not to be given in 

Eviderice to take away a Witnels's Credit ; it it be only to his general 
Reputation and Behaviour, ſo far-they may goz: and we can't oppole [f. 
Therefore I delire Sir Bartholomew: Shower wilt open to the Court ot what 
natnre. his. Evidence Is. 

\Sir-B. Shower 'Well, 1 Me” tell only thn wie I call them to, 

1, C.J. Hott, You muſt rel us: what you call chem! roy. ++» 

Sie B* Shaver. Why then,:my Lord,' it-Robbing upon a Highway, 
if:Glppung, it Converſirig with Chppers, at. Fornication, 'if Buggery,” it 
any Ob-thete Irregulariries, wall take off the Credir:ot a many T have 'In- 
{truQtions in my Brief of Evidence; -of Crimes ofthis nature, and to this 


_ againſt Mr. Porter ; and we hope that by Law, a Priſoner ſtan- 
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ding for his Life is at liberty to give an Account of the ACtions and Beha- 
viour of the Witneſſes againſt him. I know the Objeftion that Mr. At- 
torney makes, a Winch does not come prepared to vindicate and give an 
account of every/Action of his Life, and it 1s not commonly allowed to 
give Evidence of particular Actions; but if thoſe Attions be repeated, 
and a man lives in the P: aCtice of them, and this Practice 1s continued for 
ſeveral Years, and this be made out by Evidence ; we hope no Jury that 
have any Conſcience, will upon their Oaths give any Credit ro the Evi- 
dence of a Perſon againlt whom ſuch a Teſtimony 1s given. 

Mr. Phipps. We are ſpeaking only, my Lord, to the Credit of Mr. Poy- 
ter, and it we can ſhew by Evidence that he is fo Ill a Man as to be gulty 
of thoſe Crimes that we have open'd, according to the Inſtructions in our 


Brief; we hope the Jury will not think him fit to be a good Evidence 


againſt us 1n this Matter. 
L.C.}]. Hit, What ſay you to this, Mr. Attorney. 

Mr. Ar. Gen. My Lord, they themſclves know that this ſort of Evi- 
dence never was admitted 1n any Caſe, nor can be, for it mvſt tend to the 
Overthrow of all Juſtice and Legal Proceedings ; tor inſtead of trying the 
Priſoner at the Bar, they wou'd try Mr. Porter. It has been always 
deny*d where it comes to a particular Crime that a Man may be profecu- 
ted for, and this it ſeems 15 not one Crime or two, but ſo many and fo 
long continued as they ſay, and lo often practiſed that here are the whole 
Actions of a man's Life to be ript up, which they can never ſhew any Pre- 
ſident when it was permitted, becauſe a man has no Opportunity to de- 


fend himſelt ; any man in the World may by this means be wounded in his 


Reputation, and Criwes laid to his Charge that he never thought of, and 
he can have no Opportunity of giving an Anſwer to it, becauſe he never 
imagined there wou'd be any ſuch Objection : It is killing a man in his 


good Name by a Side-wound, againſt which he has no ProteQion or De- 


ter.ce. My Lord, this muſt tend to the preventing all manner of Juſtice; 
it is againſt all common Senſe or Reaſon; and it never was offered at 
by any Lawyer before, as I believe, at leaſtwiſe never ſo openly, and 


therefore I wonder that theſe Gentlemen ſhou'd do it, who acknowledge, 


at leaſt one of them did, that as oftcn as it has been offered it has been 
over-ruled ; and I know not for what end It 15 now offered, but to make 
a noiſe in the Court : they know that it is irregular as much as any thing 


' that cou'd be offered. 


Mr. Soll. Gez. Indeed, my Lord, if the Priſoner at the Bar had offered 


this matter it had been excuſable; but that Gentlemen of the Long Robe, 


and who are ſo well acquainted with the Prattice of the Courts of Law, 
ſhou'd pretend to do ſuch a thing, is unaccountable. There was ſome- 
what like this that was offered at Mancheſter, but that was by the Priſo- 
ner, to prove that one Luns who was a Witneſs had twa Wives, and they 
brought a Copy of an Inditment upon which there was no Proceſs ; after 
that they endeavoured to prove him guilty of ſeveral Robberies : but all 
that ſort of Evidence was refus'd. I only give them this Inſtance to 
ſhew, that where the Priſoner has attempted it, it has been always reje- 
Cted : and I am ſure they cannot ſhew me that ever it was allow'd even 
to the Priſoner himſelf to give any thing of this kind in Evidence; and 
this I muſt ſay, they can never ſhew me any one particular Inſtance when 
Counſel ever endeavoured to do it before this rime. 
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Sir B. Shower, My Lord, I mentioned rhe * particufat Crimes, ric 
Fauirs which I had in my Inſtructions to object againſt 'the'Credit of the 
Teſtimony of Captain Porrey- in Anlwer to Mr. Attorney's delire, that 
would open the: particulars of the Evidence,. that I would calt my Wit- 


nellcs. to the truth of ir; 1 was loth ro repeat the words; I think the 


things themſelves ſo abominable;bur we conceive wich ſubatfion,we may 
be admitted in this calc to offer: what we have offered. Suppoſe a'man be a 


common Lewd diſorderly fetlow;::one thar frequently Sears to falſhood 


fr bis life : We know it is a common Rule im'point of Evidence, that 
againſt a Witneſs you ſhall only give an account of his' CharaQer ar 
large, of his general Converlarion ; bur thatipeneral- Convertarion arifes 
from particular Actions, and if the Witneſles give you an account of ſuch 
diſorderly Actions repeated,. we hope that will go to his Diſcredit, which 
is that we now are labouring for, and ſubmit- it to your Lordſhips opi- 
non whether we may not do-it. - 
Ah pF. 5 

L.C. 7. #7. Look ye, you may bring Witneſles ro pive an account 
of the General Tenour of this Converfatioii, but you 'don't rhink ſure 
chat we will try now at this time, whether he be guilty of Robbery or 
Buggery. | 0 IG FOE HO OL | 


| f 


Sir B. Shower. My Lord, we will give you an account thar he us'd ta 


have a private Lodging, and come in with his Horſe tif d-and ſeycral 
other ſuch things, as that he us'd to go'Gut in \'Diſpuiſes, and the like. 


Mr. Phipps. .My.Lord, I cantiot imagine ' why a' man that has becn 
Guilty of any ſuch Crimes and is not taken ſhould be of greater Credit 


then a man that has been taken and puniſh'd, 
L.C. 7. H. What is that you ſay; Mr. Phipps? 


Mr. Phipps. My Lord, I fay 'tis the Crime that renders a Man infa- 
mous, and J] do not know why a man that has had the good fortune not 
to be taken and puniſh'd for great Crimes 'bY him commitred, ſhould be 
in a better Condition as to the Credit of his Teſtimony, then one that is 


Xx - 


taken and undergoes the puniſhment of the Law. 

Mr. Sol. Gen. Mr. Chernock urg'd that as far as it wou'd go, bur we 
are oblig'd it ſeems, to hear things that have been: Over-ruled over ahd 
ever; bur | deſire to know of them, whether they can ſhow he has been 
Guilty of a greater Crime than he has confeſt himſelf Guilty of in Court. 
| mean of the intended Alſlaſſination. © © 


Mr. Phipps. No we agree we can't, but" pray let us prove him Guilty 
of as many Crimes as we cat. oO Tu 


Mr. Sol. Gen. But, my Lord, 1 hope you'l keep them to che general 
Queſtion of. the Common ordinary Tenour of --his Converſation. ——- 
Sir B. Shower. Call Mr. Oldfield, Mr. Nichols, Mr. Milford, Black WY. - 


(Mr. Milford appeared. 
FY S Cryer. 
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our hand on the Book. The Evidence that you ſhall give 
ie Priſoner at the Bar, ſhall be the Trurh, che whole Truth, 
and nothin he the Truch, So help you God. 


Sir B. Shower. Pray will you give my Lord and the I ary 2 account 
whether you know Capt. Porter and how long you have known him. 


Milford. T have known him abour 4 year. 
Sir B. Shower, What Reputation is he off 2 


Milford | never knew any hurt by himin my life, 


Stir B. Shower. Pray what is your name? 
Milford. Frederick Milford. 


Sir B. Shower, Pur the name in my Brief 15 Fohn Milford, that is my. 


man. 


L. C. F. H. Bur you ſee this man knows him. 
Sir B. Shower. Call Myr. Oldfeld. 

(Which was Pa he appeared actordingly 
Mr Phipps Do you know Capt. Porter, 
0l4f-1d, Yes I do. 
Mr. Phipps. Bow lohg haye you known him? 
Oldji 74. { believe abour twenty Years, 


Mr. Phipps. Pray will you give my Lord and the Jury an account of 


his Life and Converſation. 


Olxfield. 1 can ſay nothing, he was alw ays Civil in my oy , bur 


he was Lewd in his Diſcourlc. 


Sir B. Shower.What do you mean by being Lewd in his Diſcourle 2 


O/afield, Why he wou'd be talking very extravagantly. 


Mr. Phipps. Whay do you ; mean in Falking, was it ' of what he bad 


done hunſelf, Sir? 


01:)feld, No otherwiſe then that he had Whor'd and thoſe kind of 


things. 


Sir B. $,ower. What other things beſide Whoring : > 
ws | Know no other part of it. 
Sir B. »hower. Wheze i is Edward Bopcher ? 
ar. Phipps. Call Wikien 0 Bryas, 
Sir B. Shower. Where j is Mr. Page and Mr. Hardiman 


Crycr Thee is not a man of them here, Sir. 


( He did not appear. 
( Fe ara not appear. 


(None ©) of ther appeared. 


Sir B. Shower. dr. Webber, Do you know where they : are for the Coure 


ſtays for them. 


Mr. Yeber. Indeed Ido not, they wete ſummov'd to be hear. 


Sir B. Shower. Where 1s Black Will? 

Crycr. Black Will. 

L. C7. H. Ask bim if he be a Chriſtian. 

Cryer. I have ask'd him, and he ſays he's a Chriſtian. 
Sworn. (Then he TW2ts « (worn. 


EC. 


H. Well what do you ask him. 


(He appeared and was a Moor. 


Rookwood. Will, Pray give an ACCOUNT of ome Maſter, and of þiis 


Life and Conyerlation. - 


Mr. Phipps. 


m_—_ —®" 
_ Me. Phip pps. Y ou are ſ\yorn to tell the Truth, Sweet-hcarr. 
Will. Iferv'd him almoſt 8 Years, and he has been a very good Maſter 
tome, my Lord. 


Sir B. Shower, Burt what do you know. him tobe <piley of. 
Wil. Nothing at all. : 


_ SirB. Shower, | believe they have putin theſe Men to confirm his Repu- 
ration. 

L. C.J. ZZ. Indeed, I think the King's Councel ſhould have called 
theſe Witneſles if there had been occation. 

Sir B. Shower, We fubmic it to your DireQion, how far this Evidence 
will affect Jim there 15 nothing ſaid , as we apprchend that will amount to 


Treaſon : 1 the Fritoner. hasa.ruad to lay any thing himfelt, we hope your | 
Lordihip will plcalc to hear him. 


Li. 4 7. H. , Ay, if he will, let him. : 


Rookwood. My Lord, Mr. Porter does not tay, that | conſented to Com- 
mand any Party. 


L.C.}. Z#. Is that all you have to ſay» Then, Gentlemen, will you 
ſum up. 


FP muy Conj:rs. My Lord, we are agreed, we ſubmit to the Court on both; 
19CS, 
 _ £. C. F. 7h. Then, Gentlemen of the Jury, the Priſoncr at the 

Bar, Mr. Rockwoed is Indicted for High-Trcaſon, in Compatlting, Ima- 
gining, and” Intending the Death and Deſtruction of the King, by « 

moſt Barbarous and Wicked Aſſaflination; you have had 2n Account 
of this Dcſign from two Witneſſes that have been produced, the one is 


Captain Porter, and the other is Jr. tarrts, who iwear they were con- 
cerned as Actors in it. 


Caprain Porter telis you, abour. the latter end of Favuary or the be- 
gining of Fetruary :ait, Sir G.orze Barclay came over into £n7land from 
France; and there was a formed deſign ro Murder the King: a and afrer 
{evcrai Mcctings ana Conterences among the Conltpiracors, they came ro 
a Reſoiuiion chat he ſhould be Aiflinated ; bur which way to cttect it ad- 
\ miticd of 4 gan among them, for che King, as you have heard g0- 
ing fcequeatly, about once a Week a Hunting, on the other (de the: 
Warcr acar Richmond, the Deſign was firſt ro Allailinate him ar Richmond- 
Park, or thercabouts, as he returned from Hunting, and Preparatiot: 
was mae accordingly ; bur that not being ſo fully agreed upon, the 
Conve __ of the Place heid {till fome Debate, for ſome were ot O- 
pinion, that it was better ro make the Attempr on this fide the Warer, 
than on thc othcr; therefore as Mr. Porter tells you, to determine chac 

Difficulty, rhere were icyeral Men ſent, whereof he was one, An7iohtile 
another, and Xing a Third,” to view the Ground on both lides the Wa- 
ter, an! to make their Report, the Ground being View'd and the Re- 
port made to foi? of their Accomplices, who to receive it met at 
rhe Naze' $-Fead in Covent-Garden, which was about the Tenth or Twelfth 


of Feiruary lait ; It was then agreed, that the King and his Gyards 


thould be attack 'd on this ſide the Water about 7; urnham-Green. 


Mr. 
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Mr. Portcy has told you, that ar ſcvera! Meetings for the carrying 
en this Deſign, the Priſoner Mr. Rookrood was preſent, more particularly 
at the Globe-Tavern in Hatton-Garden, where ' were ailo Sir George Barclay, 
\tr. Chernock, Sir William Parkins, himſelf, and others, and there rhey did 
eter into a Conſult how they mighr Aſlaſlinace rhe King ; 'and it being 
aropoled, Mr. RookTood did not like it, as Mr. Porter ſays, but faid it was 
a D&{perare Attempt, and thereupon Sir George Barclay pulled out a Scheme 
that he had and ſhew'd it at that time to Mr. Rookwoed, and ({aid- you are 
{ent over from France and are to Obey my Orders, and you are to Com- 
mand a Parry, and then Mr. Rookwood made an Antwer 1in French, there's 
an end of ir, which, as he ſays, Imports a Conſent. 


Then a: another time, which was the Satzrday Morning the 1 5th of 
[- 5117, they mot ar Captain Porter's Lodging, and rhere was a Diſcourſe 
40LUu gO1Ng 2N tO PUL the Dctign in cxccution, and one Dyraxe, one of 
of the Men that was to watch the King and rhe Guards going'out at Aer: 
+7134, Came in, and the Queltion was, whether they ſhould g0 that 
Day upon the Deſign; they had Diſcourſe about it, and 'Mr. Rookwoed 
the Pritoncr was there preſent, and there did nor appear any Diſſenc in 
him to the Profecution of the Deſign, bur it feem'd it was readily agreed 
amung then, to purlue it according to the former Determination. 

Thea the nextWirnels that is produc'd is M. Harris, who gives you a large 
Account of the beginning of his Knowledge and of his being concern'd 
in this matter; Herells you,he was in Fraxce,and ar the Coutt of S.Germains, 
where the late King then was, and that he ſpoke with him, and where 
was alſo Colonel Parker, and King Fam:s took notice of him and of his 
Faithful Service, and told him, he always deſigned him a Kindnels, 
and then had Opportunity of doing ir, and ſaid he would ſend him over 
into Enzland, where he ſhould be ſubſiſted, and direted him ro obey 
the Orders of Sir George Barclay, and there being one Hare by, who was 
ro come over with him, King Fames gave them both Names of Diſguiſe 
which they were to go by in Ereland, and as it ſeems, others that came 
over did alſo aſſume, for Mr. Rookrood went by the Name of Roberts, 
Farris was to go by the Name of Fextins, and Hare by the Name of 
G:in:y; they were directed to appiy themſelves to Sir George Barclay, and 
had dircctions how they ſhould fins him, which were to go into Covent- 
G.1r4en 1n the Evening, upon a Monday or a Thurſday, and if they ſaw 

Perſon that had a White Handkerchicf hanging out of his Pocket, 
they were to take notice of him to be Sir George Barclay, and they had 
Ten Lewis 4Ore's a-picce for their Journeys to carry them off, and you 
have heard from whom they had them; and they were told, that if at 
Calais tncy were kept longer then they expected, whereby rheir Money 
was ipent, care was taken that they thould be ſupplied from the Go- 
vernor of Cilais, the Preſident rhere ; and it ſeems Mr. Harris and Mr. 
_ 11are went together to Calais, and lay a conſiderable time for want of a 
Wind, whereby their Money fell ſhort of defraying their Expences, bur 
they were afterwards ſupplied by the Governor of Calais, according as 
Was proiniled at St. Grrmains. + 


Gentlemen, 


Tn: (} _- 
Gentlemen, he tells you, that. after they came:inta Fro lev. the fil! 
time they went to ſeek Sir George Barclay, was upon. the. I/onfdgy: Night, 
| bur they did not-find- him /at chat time, bur aticrwars's they; (167 with 
him, and Mr. Farris had Subfiltence-Money . from : him, according to : 
King Fames's Promiſe, which was ar the rate: of 5 xs. a Day When hc 
had no Horſe, and afterwards when he had a Horie at 6 5s. 4 Day ; this 
is the Account he gives you how he came over, and of his Journcy and 
mecting with Sir George Barclay. (| 


LI o ay 
I en es. = Wor rd | FE HCTIE F | 
ve ———_—— pk po «4 * . - a Py . : : Sr 2, . GS" 
nd If & 25 Py OP POT IS " s 0 : e k c 
0 6. Y c £0, $-OORT? . i - wa P__ - - - (OF r 
RE" Fes ning . Ee re Corr ere EN, bow wn an". bbc "Oe, 07 OE "I $5.2. "2 
yy F *Y &. | dro. * 3s - = , , IFOL ! 4 es dk F 
_— * A wo £ wT %s q < - % k * Oh + 4"; FS % b , 
IT , . CAST at . PR orgy ' Lo_ a Fs I 
at * N & *» gf* . - p FLIES > $945 + WS On Kc Mb n YO: ” : - fp a fo : 
ow "_ WP? CY 4s ak =5 - * 4 ww CN, PR... 


of IO 
»% wt 
* 
k 
& 


And now he comes to {peak particularly concerning. the Priſoner at 
the Bar, Mr. Rookwood : He tells you, that on Yaturday morning the r 5th 
of February, the firſt day when this Aſſaſſination was deſigned to be -—_ þ 
committed , he went to. the Lodging of one- Burk , where Mr. Rook- SR. 
wood was, with others, and he found them all in great Diſorder; and "I 
and thereupon he ask'd them, Whar was the matter, and what they 
were going to do? And Rookwood bid him go to one Counter, and he 
_ ſhould know of him what was the matter : Accordingly he went to his 
Lodging, and Counter told him- and thoſe who were with him, That 
they muſt ger ready to go to Turnham-Grees ; and at the ſame Time and 
Place he mer with Sir George Barclay, and after ſome Diſcourſe of At- 
' racking the Coach, Sir George Barclay at the firſt ſaid, They were his 
Janizaries ; and afterwards going out, he came in again and ſaid, They 
were Men of Honour, and that they were ro go abroad to atrack the 
Prince of Orange. + 
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The next day, or a little time after, Mr, Zarris met with Mr. Rook- 
wood, and enters into Diſcourſe with him to this effect: Whar ! are we 
ſent over to murder the Prince of Orange ? It is a ftrange fort of Imploy- 
ment, ( for it {cems they were not informed in France what they were 
ro do here, but they were only to put themſelves under the Conduct of 
Sir George Barclay, and obey his Orders:) Mr. Rookwood (aid, He was 
afraid the Thing was ſo, and that they were drawn in; bur ſaid, If he 
had known of the Deſign before-hand, he would not have come over, 
_ but have begg'd the King's Pardon. Which ſhews not only his 

Knowledge of the Deſign, but his being Engaged in the Proſecution 
of it. ' | 


And then, Gentlemen, you are told further, That upon the going 
out upon Saturday the 22d, which was the ſecond time it was to have 
been put in Execution, there was a Liſt of Men that Mr. Rookwood gave 
to Mr. Harris of feyeral Names that he has mention'd to you ; he fays, 
Mr. Rookwood's Name was at the top, as one that was to Command the 
Party, and the Name he went by was Roberts; and there was ZZarriss 
Counterfeit Name, which was Fenkins ; and Harc's Counterfeit Name, 
which was Guinea; and they were to make ready to go to Tarnham- 
Green. He told him,- There was the Liſt, and char he and Zarrs was 
to be of his Party, that he was to attack the Prince of Orazge, and that 
Mr. Harri ſhould be his Aid-du-Camp. 


&: : Gentle- 
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Gentlemen, I forgot to tell you, That between rhe firlt Saturday and 
the ſecond, Mr. Harrs, Mr. Rookwood, and Mr. Lowick, walking in Red- 
Zion Fields, and there in Diſcourſe among themſelves, Mr. ZZarrs and 
Mr. Rookwood did expreſs themſelves ro be much concerned that they 
were to be imployed upon ſuch a Deſign as this was, which they owned 
to be very barbarous ; but Mr. Rookwood and Lowick ſaid, They were un- 
der Command, and muſt obey Orders, tho Mr. Rookwood did not likerhe 


Deſign they were Engaged in. 


Gentlemen, they have told you of Horſes that were placed at Somerſ-t- - 
houſe in a Stable there, under the_Care of Mr Lewis my Lord Feverſham's 
Gentleman of the Horſe, abuur ſix or ſeven Horſes, and rhoſe ſix Horſes 
that: were there at that time were afterwards taken away ; but thar is 


only a Circumſtance. 
7 \ 

So that, Gentlemen, this is now the Sum and Subſtance of rhis Evi- 
dence that has been given you as far as it relates to the Priſoner; his 
Council in his Defence have inſiſted upon ſeveral Things in the tilt 
place, tho ir was laſt mentioned in Time, yer ir ought to have the firit 


= Conſideration: The Councel for the Priloner have endeavoured ro take 


oft the Credir of Mr. Porter, and have opened indecd. very great Crimes 
that he ſhould be guilty of, which muſt render him a ?erton not to be 
believed, bur they have not proved any thing ; -no Witneſs chat they 
have called againſt : r. Porter lays the leaſt againſt him to Invalidate his 
Teilimony, or to induce you to Disbelieve what he has laid. 


Then they fay in Point of Law, There is no Overt Act proved of 
any Deſign againſt the King's Life rhar atiects Mr. Rookwoed; now that 
jatter you are to conlider of, Whether or no-it docs not appcar by rhe 
Teſtimony of two Witneſſes, chart Mr. Rookwood was ( oncerncd in this 
Deſign of Aſlaiſinating the King ; Capt. Porter 1s politive char he was ar 
the Conſult at the Globe Tavern, where it was Pro zoled, Debated, and 


| Reſolved upon; but Mr. Rookwood fays, he. did Diſlike it; to 


lays Captain Porter , he did not Approve of ir at the firſt upon 
his beipg Acquainted with ir; but being ſent over to obey the Orders 
of Sir George Barclay, and Sir George Barclay producing a Scheme ready 
drawn, wherein he was to Command the Party, teiling him, That he 
mult obey Orders. You hear what he {aid, and the Antwer he return'd 
in Frexch, There's an end of it; Whether that does not amount to a Con- 
ſent and Agreement to be Engaged: in this Delign, is left ro your Conſi- 


dcration, for if ic doit 1s plainly an Overt Act. 


Then Gentlemen, you near further that Zarris was told by Mr. Rook- 
weed, that he ſhould be of his Party, and be his Ayd du Camp, and go to 
Turnham-Green, to Attack the Prince of Qrange, and-he had a Liſt of Men 
given him by Reokwood,, and was direCted to get the reſt ready. 


Rookwood, That was not in the Indictment. 
L.C. F. Holt. Bur you were at that meeting, which is laid in-the In- 


= 4 2 Reokwood 
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Rookwood, My Lord, that Liſt is not in the Indictment; the Liſt it 
the Inditment refers to Mr. Cranbiry. 


L. C. 7. Holt. No, but that is an Evidence of your being in the Deſign, 
I hope thar Liſt of Men will be ſome Evidence of rhe Conſent and Agree- 
ment that Mr, Rooewood was ro Command a Party. 


Sir B. Shower, With ſubmiſſion, my Lord, the words of the Act ſeems 
otherwiſe, and that no Overt Act ſhould begiven in Evidence, that is not 


exprelsly Alledged. 


L. C. F. Holt. But cannot there be one A, that they be Proof of 2no- 
ther Act. which is Alledged. 


Sir Bar. Shower. Then there is no Advanrage of this Law; for my 
Lord, the cnd of the Art was. Thar they ſhould know the particular Crimcs 
that they were to an[wer to. 


L C.F Fit. That could never be the end of the Law, that al! par- 
ticular Facts thar are but Evidence of the Facts Alledged ſhould be {ct 
forth in rhe Indictmear, it was ſufficient before the Act, to Alledge any 
Overr Act, and any other Gvert Act, tho not Alledged, and had no Re- 


lation to the Overt Act that was Alledged, yer if it were to the {ame 


{art of Treaſon, might be given in Evidence. 


Sir B. Shower, The Law ſays, ye ſhall not give Evidence of any Overt 
Act that is nor cxpreſsly mentioned. | 


L.C. F. Holt. It isnot urged as an Overt Act, but as Evidence of an. 


Overt Act thar is Alledged ; For inſtance, the Overt At Alledped, 
is that they did Meet and Conlulr, ſhall not they give in Evid::nce what 
was {aid and done at thoſe Vieetings, tho not Alledged. Sir George Bars 
clay produced a Scheme at the Globe. Tavern, ſhall nor the producing. of 
that Scheme be given Evidence, if it may, why not the giving the Liſt 
to Harris : on | - 
- Mr. Phipps. My Lord, it is plain ic was Mr. Attorneys Opinion, it 
could nat be given in Evidence, unleſs it were Alledged in the Indictment, 
becauſe he has particularly Alledged the Liſt in Cranburns Cale, in this 
very Indictment. og Os 

My, Sol. Gen. I know not what thoſe Gentlemen mean by this ſort of 
Practice, certainly there never were {o many lrregularities Committed in 
any Tryal as in this, and now particularly to break in upon the Court, in 
the midſt of the Charge. z 2 

L.C. F. Holt. Nay, nay, if there be any miſtake, ler us hear them, 
that it may be rectified, TY | 

L. C. F. Treby. I think we ſhould receive 'em, totry if they can make 
it our. Bur the Objection 1 do nor very well underſtand yer, for, as I 
rake the matrer ro {tand, it is Alledged in the Inditment, that they had 
prepared Men, and Arms,. and Horles, for the Execucton of this Deſign. 


Now is it not reaſonable, or can there be any thing more proper, then to 
- give 
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(98 ) - 
ave 1n Evidence, and prove that the Priſoner had, .and delivered to:ſome 
of the Compy)ices, a Lilt of thoſe Men that were to do 4t. , Why, it proves 
_ the very thing Alledged, bur let us ſee whether ir-be {02 
Sir B. Shower, My Lord, there is noſuch thing Alledged. —_ 
LL C. 7. Lioit. That is ſtrange, pray ſee if. ic be not in the Indict- 
ment. | | 


Clerk of Arraignmcnt. ( Reads. ) Compeniebant propoſue- 
runt Traflaverunt Conſultauverunt Conſenſcerunt © Agreaverunt 


ad Ipſum Dominum Regem nunc ex Inſidiis & Dolo percutien- 


dum Anglice to Aflaſhnate Interficiendum W murdrandum 
' ad execrabilem Horrendum Q& Deteſtabilem afſaſſinationem An- 
glice Aflatlination & Interfefionem illam Citins exequendun 
& perpetrandum poſtea Scilicet eiſdem Die & anno ac Diverſis 
aliis Diebus & Vicibus apud parochiam prediftamin Comitatu 
predifo proditorie trataverunt propoſuerunt & Conſultaverunt 


de wiis modis & mediis ac tempore@ Loco ubi quando Qualiter 
& quomodo Diflum Dominum Regem ſic ex inſidiis facilius in- 


rerficerent @ Conſenſerunt Agreaverunt & Aſſenſerunt quod qua- 
draginta FHomines equeſtres aut eo Circiter quorum iidem Chriſ- 
tophorus Wnightley, Robertus Lowick, Ambroſius Rookwood, & 
Carolus Cranburne forent:quatuor & qui libet horum proditorie 


ſuper ſe ſuſcepit eſſe anum cum Bombardis. Schopis & Sclopetis 


pulvere Bombardico & Globulis plumbers onoratis @& cam Gla- 
diis enfibus © aliis. Armis Armati Inſidiati forent & efſent in 
ſubſeſſu Anglice mn Ambuſh .ad eundem Dominum Regem in 
Rheda ſua Anglice his Coach exiſtentem quando forts iret tn- 
vadendum quodque quidam GW Competens numerus de Homi- 
nibus illis fic Armatis in Satellites Anglice the Guards Ipſtus 
Domini Regis eum tunc attendentes © ſecum exiſtentes Agreſſz 
ferent & eos expugnarent W devincerent Dum alii eorundem 
 Hominum fic Armatorum Ipſum Dominum Regem per Cuterent 
Interficerent Occtderent © Murdrarent. 


Mr. Conyers. And my Lord, there is Evidence of ſome of theſe 40 
 M-n, whole Names were given ina Liſt, by Rookwood to Farris. 


Mr. Phipps Burt now in Cranburne's part, the Liſt is expreſly Alledged 
45 an Overt Act. T4 


* #7 Gofs alt. Never talk of Crazburne, we have not kim beforc us now, 
but what do you lay to this of the Liſt given by Rookwood to Harris. 


Sir 


; p 
=O. 


S- 

Sir B. Shower, My Lord, we ſay this is not Evidence of an Overt-A&, 
according to this At of Parliament ; which ſays, No Evidence ſhall be 
given of any Overt-Ac, that is: not expreſly alledg'd in the Indiment ; 
now the Inditment ſays, they did agree that Forty Horſemen Armed, of 
which the Four named were to be Four, and every one undertook to be 
- one,who ſhou'd lie in wait to ſet upon the King in his Coach, and a Com- 
petent number ſhould ſet upon the Guards; and then it fays, in order to 
fulfil this, they did prepare Horſes and Arms, and one of them by the 
Conſent of all the reſt, did carry forward and backward a Liſt, that is, 
| Cranburn ; and that particular Liſt is a particular Overt-A@ alledged in 


the IndiAment, which makes it plain, they thought it neceſſary to be 


particularly alledged by this At of Parliament, or they could not give 
any Evidence of it ; now the Liſt that Evidence is given of, is ſuppoſed 
to be delivered by the Prifoner tro Harris. Now firſt we ſay it is not Evi- 
dence that Forty ſhou'd do it, for they may do it without a Liſt, and 
next it 1s not ' Evidence of the Liſt that they have mentioned, for that 


is alledged to be carried about by Cranbarn, and as the Priſoner himſelf 


has obſerved, this Liſt given to Harris is not in the Indiatment, and 
therefore no Evidence can be given of it. 

Mr. Conyers, It is an Evidence of that Overt-A@& which is expreſly ale 
ſedged in the Indictment, that they mer together to Conſult how to et- 


fet this Treaſon. — 

Mr. Cowper, My Lord, we are in a very ſtrange Caſe here, if we be 
not very proper in this part of our Evidence; the Overt-At laid, is that 
the Priſoner met together with others to Conſult how to Aſlatlinate the 


King, and there the Priſoner among the reſt did agree it ſhould be done 


ſoand fo. 'Tis admitted the Priſoner was there. But fay they, if you only 
prove that he fate by while there was a general Diſcourſe of fach a matter, 
but do not prove that he faid or did any thing, expreſſing his Aſlent, thar 
will not amount to a proof of the Overt-Ac laid, and yet, if we go about 
to prove further, any AR done that manifeſts his Aſſent, then they ſay 
you go too far, and prove an Overt-ACt that is not mentioned in the In- 
ditment : Thus they grant, the agreement is a ſufficient Overt-AR, but 


Obje, that being prelent barely is not aſuſſicient proof of his Agreement, 


then when we go to make proof of any thing that is a ſufficient proof of 
his Agreement, they tells us it'is not proper upon this Ac of Parliament, 
becauſe not laid in the IndiAment, though his agreement be laid in the [n- 
ditment, and ſo they wou'd amule us, rather than make any ſolid Objeti- 
on to our Evidence ; this Dodtrine is certainly very odd, my Lord, and 
we doubt not will have little weight with the Court or the Jury. 

Mr. Att. Gen. According to this Doctrine all the Evidence muſt be put 
in the IndiAment. 2 

L. C. J. Holt, They ask you what this giving this Liſt does prove? 

Mr. Att. Gey. His agreeing at that meeting to the Conſpiracy, and the 
Execution of it, by giving that Liſt of the Names ot them that were 
to be of his party, and his own Name as Commander of that Party, this 
he gives to one that was to be of the Party, and particularly was to be 
his Aid, dx Camp, in order to get them ready for the Execution ; is not 
this an Evidence of the agreement which is the Overt-Act 2 No Man in 


the World can be Convicted of Treaſon if this Doctrine be true. 
> - U Mr. So/l. 


; - & < J *. PR y K " dong pA ® F 
CLE Wt 29S; = ſe" v7, a Fa © 080 il whore), VE A err be tn 4, E444 ergo 00 ering Cas thro oc A neg i $47 et ie 


0 ut T1 TRY FAO PI 
_—_ I od - 2 -o__ _ ——— \ _— —  — 
"Ie eng T4 Rr ov ofa orion atm nm rg error —CrIrmooenttn a4 > Abo ean_ ”— _ E-- 
2 MI s, - h_ _> 


*h_ 7+ 


S 44 Gat 


ow. 
—% 0 aw; 
a - -. = . 
#*» 


on 
han. L a#. bo 5 * 7; 


woE, yYy 


> 
US 


ww. , 


a % 

= £ 
q » +4 

4 
þ Z 
F 

"x +4 

op 

5% S # 
3% 

x. #> 
"TS © 
TS +4 
"+ 4.4 8% 

#E.S 
2 7 p 
3 Ss 
|. - > L 

a 
: -2 : 
4-3 
| - "X" 
's '4 o 
” "7 
£ % 

o " x n 

: $6:t ; 
4- +.£ by 
L 
a - 
: i 
q .* 

{LY 

I 

, + 

. 
F. 

Z c 

*1 " 

S - 

—”— * 

_ = 
- a 
$:..040 
$ "—S; 
"= on 
: ©. 
LS. 4 
: 
i - 4? 
} o © A t 
- >£ F 
: a : 4 
Po »Y& 
. » 

Ry b b. 
oY | 
oy 194 

c 

: 
# £ 

T 83: 

! 1 

EIS *; 

*% 

, 
of 
q #4 
3 y 8-1 
- 
x 
_ % * 
IP" _ 
*& 
6 4 
8) 

of Saba 4. 

ns C 
* o 

fa 
ME < + 
3 
©, 
4 : 
. 
. « 
7 
: * 
L af 
Ny 
* 
* q 
.: 
Wo 
is 
oF ; 
M4 : 


m-h. 0 +” 440 % 
+ < ? 


+ 6S64©, 


| * F - 
—— © 45 
a fn Ng OE. » 


_- 
COESS 


F 


—_— 
- 
Sy 4 


Z" 


4 »” » cf ad — —Y ”- 

. - ES ; ; 
F . , * > X © # 
CES A To wr, 


-” 
wo ok 
pe th 


: "I 4 
S094: 
—_— 


LY 


_ dane... 


(74) 

Mr. Soll. Gen. My Lord, they have not expreſt ſomething in the 51. 
di&tment that has been Read, which will make ir plain, that this is the 
moſt proper Evidence of the Overt-AR laid in the Indictment. The [n- 
dictment ſays they agreed there ſhould be Forty Men or thereabouts Ar. 
med, of which a certain number ſhould make an Aſſault upon the King's 
Coach. while another part ſhould ſet upon the Guards : Now the proof 
we make, is that Mr. Rookwood the Prifoner, was to Command a Party 
that was to ſet upon the Guards, and in order to it, he gives a Liſt of his 
Men to Farris who was to be his Aid, d« Camp, and bids him per 
thoſe Men ready; and this was upon the day that this matter was to be 
acted, fo that it proves very plainly that Overr-ACt that we ſuggeſt in 
the Inditment, that a certain number of thoſe Men were to Aſtault the 
King's Perſon, and other part the Guards, and therefore they needed not 
have interrupted your Lordſhip ; for this Liſt that /Z7arrzs ſpeaks of, is a 
wy Hoon proof of the Overt. Act that is laid in the IndiQtment. 

C. ]. Holt, Then Gentlemen as to this matter which they have vb- 
Sag that this Liſt given on the Day of the intended Allaſſination, 
ought not to be allowed as Evidence to prove the Treaſon, becaule it is 
not t ſpecially. laid in the Indictment, bur 1s by the late Act of Parliament 
excluded from being proved to Convict the Priſoner ; now though tl - 
Act doth exclude the giving in Evidence any Overt-Act that is not 
laid in the Indictment, yet ir doth not exclude ſuch Evidence as is pro- 
per and fit to provethat Overt-ACt that is laid in the Inditment: There- 
fore, the queſtion is, whether this giving of the Liſt does not prove ſome 
Overt-A& thar is alledged i in the Inditment, there is in the Indimenr, 


an Agreement laid to kill the King, and it that be proved, thai's an O- 


vert-Act of this Treaſon ; now when the Conſent and Agreement of Mr. 
Rookwood to that deſign is proved, ſurely the proot of his giving a Liſt of 
Men is a further proot that he did agree to it, then it 1s very proper to 
be given in Evidence, for if by the New Statute no one Act can be gi- ' 
ven in Evidence to prove another, then muſt not only the Overt-A& 
bur alſo the Evidence of that Ad be expreſſed in the Indiamentr. 

Gentlemez, you have heard the Witneſſes, what they fay concerning 
this matter. In the firſt place, if you do believe that there was ſuch 
Confulrs and Meetings, where this intended Aflaſfination of the King was 
Dcbared and Reſolved upon, and that Mr. Rookwood was preſent, and did 
agree to it; that is an Overt-AQ, and again, if you are ſatisfied that there 
was an Agrectnent to prepare and provide a number of Men to fet up: 
on the King and his Guards in the manner you have heard, and he was 
concern'd in making this Proviſion, and was to have a Poſt and Com: 
mand a Party in that Attack, that is a further proof .of that Conſent 
and Agreement, that 1s laid in the Inditmenr. 

Gentlemen, I muſt leave it to you, upon the feidende that you have 
heard ; if you are ſatisfied upon the Teſtimony of theſe two Witnelles 


that have been produc'd, that Mr. Rookwood is Guilty of this Treafon of 


which he is IndiQted, in. Compaſſing and Imagining the Death of the 
King, then you will find him Guilty ; If you are not fatisfied that he 15 


Guilty you will acquit him. 


Cl. of Arr. Cryer, Swear: an Officer | to keep the Jury, which was 
L.C ]. Holt, 


(33 : 


L. C. J. Holt, Now if you have any thing to move on behalf of your 
other Clients pray do 1t. 

Sir B. Shower, Yes, we have an Exception, but never a one of falſe 
Spelling. 

L. C. J. Zolt, If & be it be anv ſuch matter as you can move in arreſt 
of Judgment, it had beſt be reſerv'd till afrer the Verdict. 

Sir B. Shower, Our Exceptions will ſerve it occaſion be for Mr. Rookwood, 
in arreſt of Judgment; and they will ferve for the others alſo to prevent 
the trouble of the Tryal, if we have your Lordſhips Opinion that they 
are good Exceptions. 

Then the Jury withdrew to conſider of their Verdict, and after a 
Quarter of an Hours ſtaying out, Return'd and gave in their Verdict. 

Cl. of Arr. Gentlemen, anſwer to your Names. Samuel! Powell. 

Mr. Powel/, here. 

Cryer, Vous avex, and lo of the reſt. 

Cl. of 4rr. Gentlemen, are you all agreed of your Verdict ? 

| Jary, Yes. 

Cl. of Arr. Who ſhall fay for you ? 2 

Jary, Oar Fore-man. . 

Cl.of Arr: Ambroſe Rookwood, Hold up thy Hand; (which he oy Look 
upon the Priſoner. How fay you? Is he Guilty of the High Treaſon: where- 
of he ſlands indiRted, or not Guilty ? 

Fore-man, Guilty. 

Cl. of Arr. What Goods or Chattels, "0s or- Tenements, had he 
at the time of the Treaſon Committed? 

Fore-man, None to our Knowledge. 

Cl. of Arr. Then hearken to your Verdi, as the Court hath Record- 
ed it : You ſay, that Ambroſe Rookwood is Guilty of the High Treaſon _ 
whereof he ſtands Indicted, but that he had no Goods, or Chattels, Lands, 


. or Tenements, at tie time of the High Treaſon Committed, or at any 


time ſince to your knowledge, and fo you ay all. 
Fury, Yes. | 
Mr. Powell, We defire we may be Difcharg'd. — —-- 
L. C. j. Holt, We cannot do thar, till we ſee whether there be enough 


upon the ofr'-r Pannel, w2 will give you as much eaſe as we can, we 


ſhall nor I ſe; »ole Try the other till the Afternoon, therefore you may 
take your ea:-: for the preſent, bur you muſt be about the Court when 
the other Trvais come on. 

While the Jury was withdrawn, the Court offered to the Counſel for 
the Priſoners, that they might move what Exceptions they had before the 
Jury was Sworn as to any of the other : which accordingly they did, but 
that relating to the Caſe of Mr. Charles Cranburn, in whole preſence, being 
then at the Barr, the Objections were made,that part 15 0m to his Tryal: | 
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ADVERTISEMENT. 


”X"Here is now in the Preſs, and will be Pub- 
> 'iſhed next Week, and Sold by Matth, 
1/1 Wer, Tſaac Cleave, and Will, Freeman, A Com- 

pleat Guide for His Majeities Juſtices of tae 

Peace, according to the beſt Approved Authors. 

In Two Parts. "The Firtt Containing the Com- 


Juſtice of the Peace. The Second Conſiſting of 
the moſt Authentick and uſeful Preſidents which 
do properly concern the fame; By F. Bond of 
Grays-Imm, Eſq; continued down to this time. 
With a Table of all the Statutes relating to a 
Juſtice of the Peace, by Z. Bohun, ”Y _ 
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